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Lord Chancellor as a Liaison Officer 


If any readers overlooked the article in our October number by Kenneth 
M. Johnson, entitled The Province of the Judge in Jury Trials, they will do 
well to read it and learn the interesting history of the legislation which deprived 
the American judge (in most states) of the power to comment upon testimony. 
In this number we publish another unique study of equal value by the same 
author—The Duties of the Lord Chancellor. This comment is offered not 
merely to draw attention to an informative article, but especially to say that 
knowledge of the powers and duties of the lord chancellor is necessary to an 
understanding of the English system of administering justice, and is now a 
matter of practical concern to all who seek judicial integration in our states. 

The English (or any other people) could never deliberately have in- 
vented ani office with all the peculiar liaison contacts that pertain in our times 
to the position of the lord chancellor. It simply had to be a long evolution 
with a practical shaping to meet needs as they arose, and a clear account of 
these needs and this evolution is of present value in our country. There are 
a number of ways in which the. judiciary, integrated through an administra- 
tive council of judges, may develop contacts with the legislative and executive 
branches of government. These ways are at this time hardly to be suggested. 
The point is that our constructive thinking should take into consideration a 
variety of factors not heretofore recognized, and knowledge of the way the 
problems have been solved in England is certain to be of value, even though 
we cannot accomplish the results intended by any direct copying whatsoever. 





Contingent Fee Problem Emerges From Clean-up 


The Philadelphia clean-up, reported on in our February number, marks 
a trend toward an abatement of the evil of ambulance chasing, as it has existed, 
and does exist. This is mainly because the Law Society of Philadelphia has 
developed a technique of investigation which can be employed in any city—one 
which obliges the recreant practitioners to disclose their malfeasance and does 
not punish them for making candid disclosures. And because the remedies 


chosen lie in the field of rules of court which may be adopted by most courts 
under powers already possessed. 
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At the Seattle meeting of the Conference of Bar Association Delegates 
the New York situation was reported on and the Conference voted to create 
a committee on the subject to report in 1929. It was suggested by the mover, 
Judge Clarence N. Goodwin, that rules of court might well prove to be the 
appropriate sanction for breaking up ambulance chasing and preventing its 
recurrence. It seems very fortunate that in Philadelphia the cleaning up 
was initiated by the organized bar and that provision for the future links the 
judiciary to the forces of reform. These are precedents of incalculable value. 


Is it too early to suggest that, while lack of court co-ordination and bar 
integration permitted ambulance chasing to become such a vast scandal, its 
real inception lay in the contingent fee? Or to remind the profession that 
about twenty-five years ago the American Bar Association’s Committee on 
Canons of Professional Ethics fought to win a condemnation of the contingent 
fee? There seems to be no escaping the conclusion that all the present shame 
derives from the fact that the American Bar Association, whose Canons were 
subsequently adopted by all other bar associations, failed to settle the issue 
on a basis of sound principle. (We should except at least the Massachusetts 
Bar Association, which did not follow the general leadership on this one 
Canon. ) 

Now the objection urged against condemnation of the contingent fee was 
that the person of small means, facing costly litigation to secure his rights, 
needed freedom to contract away a generous part of his claim as a premium 
paid to secure justice. Whether all who stood on this reasoning were sincere, 
or were only defending what had already come to be looked upon by them as a 
vested interest, need not be ascertained. 

In opposition to this theory of benefiting the average plaintiff of small 
means there stands first the broad theory that judicial institutions (inclusive, 
naturally, of the bar) exist to render justice, not wholly without cost, but with- 
out undue cost. Starting with the axiom) that it is corrupting to the lawyer 
to have a speculative interest in litigation, the champions of the draft Canon 
which was rejected should have worked out a practical plan for financing 
the litigation of poor plaintiffs. We cannot look upon such an undertaking 
as impracticable. If no such plan exists in other countries, where the con- 
tingent fee is not permitted, then ours could have been the first country to 
devise a plan. Wa have solved a hundred other legislative and judicial prob- 
lems offering greater difficulty. 


But there is an alternative, and at this stage there should not be a choice 
without the fullest consideration. In fact trial of both plans would be the 
best outcome of the present situation. The alternative places limitations upon 
the contract for contingent fees and makes the court responsible for seeing 
that justice is done as between client and attorney. It may well be that this 
will prove to be an efficient control in view of the fact that defendants will 
have an interest to see that the court knows the facts. 

As to the disproportionate number of claims taken by lawyers with no 
prospect of suing, reform on the part of insurance companies is needed, and 
co-operation between them and the local bar associations. 

And now, to close on a deservedly cheerful note, it would be especially 
fortunate if the solution of ambulance chasing should be accompanied by a 
solution of the expert witness problem. Readers who have no stomach for 
exposures will do well to consider what the Philadelphia Law Association has 
recommended on this point. 
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Public Needs Guidance in Selecting Local Judges 


Bar associations seeking to improve the quality of judicial selection under 
the elective system should not overlook the inferior courts. In most states 
there is a county court, or probate court, which may be presided over by lay 
judges. Where there is no such court in every county there are still minor 
courts in the smaller cities to which laymen are eligible. It was probably 
necessary in pioneer days that there should have been a vogue for lay judges. 
There was a belief that lawyers made the law complicated and that the good 
men of the community, unfettered by legal lore, could administer justice in 
the lesser courts more directly, and especially at less cost to the public. 

Slowly there developed a tendency for expertness to find its way into 
these offices, but we think that there are still many such courts presided over 
by lay judges. In probate matters it was not of much importance in pioneer 
days, and in many instances a fairly expert clerk performed the duty in the 
names of various successive judges who were able to get the votes. But there 
are few counties now where pioneer conditions prevail. Estates of importance 
are passing through these courts. The bar associations should not overlook 
the opportunity for guiding voters in the choice of judges for inferior courts. 
It should be easier in this field than in the case of the higher courts, and the 
experience is certain to benefit the associations. 

In the city courts having limited criminal jurisdiction, or limited civil 
and criminal jurisdiction, the terms are usually brief, the recompense small, 
the cost and uncertainty of candidacy notable, and the quality of the bench 
leaving much to be desired. Here too is a fruitful field for bar association 
interest. Where a judge in such a court, and there are several hundred courts 
in this class, is giving entire satisfaction, the local bar association should 
support the incumbent for re-election and defend him against all competitors. 
Once it is generally understood that the bar association is standing by merit 
there will be less disposition on the part of selfish aspirants to crowd worthy 
judges out. The association could also with profit exert itself to secure for 
these courts adequate salaries, understanding that the work of such courts 
is of the highest social importance. With reasonable compensation and security 
of tenure it would be possible in time to attract to such work some very well 
qualified and faithful lawyer judges. Bar associations already engaged in 
furthering judicial selection, should not overlook the courts of limited juris- 
diction. Those that find the work too big for them under existing conditions 
might well acquire a method of operation by starting at the bottom. 





JUDICATURE SOCIETY INVITES CO-OPERATION 


The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 


37 








Judicial Council Movement Reviewed 


One Third of the States Now Included— Judiciary Acquires Organic 
Powers to Enable It to Work Out Its Salvation— 
Prospect Encouraging 
No person can acquaint himself with the 


present situation in respect to judicial unifi- 
cation without realizing that we are well 


started on the road to better justice. State 
after state swings into line with co-ordinat- 
ing bodies, which are conveniently known as 
judicial councils, whether composed wholly 
of judges, or partly of judges and lawyers. 
In two states these councils also have lay rep- 
resentation. In a number the attorney gen- 
eral or members of the general assembly are 
added, some by appointment, some to serve ex 
officio. 

How could justice be rescued merely 
through protest and rhetoric? How could 
justice be advanced through greater inroads 
upon judicial discretion and _ responsibility? 
And yet for three-fourths of a century, from 
the time when there was first a revolt against 
eighteenth century procedural law, until quite 
recently, virtually every effort took the mis- 
taken form of supplication or of depriving 
judges of some measure of power to adminis- 
ter their high trust. 

How could justice be advanced save 
through the united efforts of its ministers on 
the bench and at the bar? 

How could it indeed be advanced unless the 
bar and the judiciary were given organic 
form, power, responsibility? For a long time 
the hope seemed to prevail that somehow it 
could be done without these factors. Mean- 
while the situation, in most states, grew 
steadily worse. The bar could not rally its 
potential strength. The judiciary could not 
even formulate its counsel. An element in 
the bar in most localities was impudently 
reactionary. A part of the judiciary——for 
our lowest criminal courts must not be omit- 
ted from the equation—were a disgrace. 

And all that time, while we were slipping 
backward, for not all retrogression can be 
attributed to prohibition laws, a majority of 
bench and bar in every state stood ready to 
enlist for constructive service. 

This is only the introduction to a brief 
review of the machinery created in a few 
years under the name of judicial council. 
This review is not argumentative, nor is it to 
be classed with entertaining reading matter. 
But we believe that it is terribly convincing 
of the fact that a way has been found and 
that henceforth the movement for moderniz- 
ing justice has its course largely plotted and 
measured. 

The direction of motion is all important, 
rather than how long and how far. We ven- 
ture the prediction however that progress will 


be as rapid as anybody now anticipates. And 
we assert confidently that the ultimate goal 
will be whatever we are racially and nation- 
ally capable of accepting as an ideal. Can we 
admit that we do not desire and deserve just 
as good an administration of justice as pre- 
vails in any country? 
Fifteen States Lined up 

In the last number we told of fourteen 
states having judicial councils. Since then 
the Illinois legislature has passed a bill. A 
bill is pending in the Oklahoma assembly as 
this is being written. We are unfair to 
Pennsylvania if we do not include her Judi- 
cial Conference, though it be at this stage 
only voluntary, for it is an active organiza- 
tion. So substantially one-third of the states 
have started on this route to efficiency. And 
the first of the enactments was in 1923. Up 
to three years ago the movement was so 
youthful that only one council had submitted 
a formal report. No major reform ever 
attained such proportions in such a short 
time, and none ever appeared at so early a 
stage to be destined to a universal acceptance. 

There are those who quibble at the amount 
of tangible reform effected through the coun- 
cils. But the reasons, when found, do not 
appear to be formidable. In Massachusetts 
there is yet room for the bar to devise means 
for informing the press and public and influ- 
encing the legislature, so giving life to a 
number of excellent proposals submitted by 
the council in its four important reports. 

Less serious, possibly, is the lack of finan- 
cial support in several states, for this can be 
overcome. In Ohio a start is to be made 
through private contributions. In _ several 
other states the paucity of appropriations is 
harmful and discreditable, but the councils, 
one and all, are finding ways to work and 
evincing an inspiring interest and grasp. 

There is the powerful effect of example 
and in this respect California is enough alone 
to put heart into the movement everywhere. 
California was some distance from the front 
two and one-half years ago. Today Califor- 
nia is making a strong promise of taking the 
leading position unless states which have 
lesser burdens to carry, such as Connecticut, 
Kansas and Minnesota, increase their rate of 
advance. 

The principle of working out judicial prob- 
lems of administration, involving as it does 
nearly all of the adjective law, really centers 
in the forming of organic bodies composed 
of judges, or representatives of the courts. 
But it is allied to other principles. For its 
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complete operation these factors are implied: 
(1) legislative understanding, and back of 
this public opinion; (2) rule-making power, 
either in the council or the supreme court; 
(3) bar integration. Doubtless, bar integra- 
tion should be placed first, for it is impossible 
to believe that when the bar has means for 
utilizing the services of its best representa- 
tives that it will be too difficult to accomplish 
the rest, even though reforms call for consti- 
tutional amendments. 

In this connection it may not be out of 
place to suggest that judicial councils should 
not cover up their light. They should circu- 
late their reports among legislators and news- 
papers and should cultivate relations with bar 
associations and legislative leaders. Every 
worthy undertaking depending upon legisla- 
tive action can be assuredly advanced when 
supported by leaders, bench and bar using rea- 
sonable opportunities for publicity and per- 
suasion. All but a very few irresponsible 
newspaper editors will gladly co-operate. 
And doubtless before long the periodical 
press will wake up, recognize a mighty move- 
ment and herald the news to everybody who 
has learned how to read. 

In presenting the high lights on the move- 
ment as it now stands we take up the states 
in chronological order. It is confessedly 
impossible to present more than a mere 
sketch of the situation in each state. What is 
set down is expected to be of some service to 
the various councils, for each will profit from 
the work of the others. It will also stir 
enthusiasm in all who look for conservative 
progress. It may or may not be a guide to 
those who will draft future laws to create 
councils. The diversity of choice presented 
by existing acts indicates that experience of 
possible value will be afforded in time. And 
yet it may be said that the problem is mainly 
that of permitting those best fitted and most 
confident to serve on judicial councils. ._That 
form of organization is best which permits of 
securing the best talent. 

The references to statutes creating these 
councils may not assist a good many who are 
interested, so it should be said that all the acts 
mentioned have been published in this Jour- 
nal except those for Kansas, Rhode Island, 
Texas and Illinois, and copies are obtainable. 
We have also published a number of excellent 
articles on the subject, of value especially to 
those who are trying to arouse interest in 
states not yet committed. 


Ohio 
Chairman, Chief Justice Marshall, Colum- 
bus; Secy., Hon. Robert H. Day, Columbus. 
Although the Council of Senior Circuit 
Judges was created in 1921 the honor of 
being the first state to have a judicial council 


fell to Ohio, in 1923. (Laws [1923], 364; 
Gen. Code, pp. 1926, 1697-1.) 


The members are the chief justice and two 


. associate justices of the Supreme Court, the 


chief justice of the court of appeal, one com- 
mon pleas judge, one municipal court judge, 
and three lawyers. 

An elaborate program of work was mapped 
out with enthusiasm, but delay ensued 
because the primary appropriation of $1,000 
was insufficient. The legislature has not yet 
supplied the needed funds. In a recent letter 
Chief Justice Marshall says that efforts are 
now well under way to acquire funds from 
private sources and resume activities. Assum- 
ing success in respect to funds this council 
will soon be accomplishing its work and this 
should have the effect of overcoming legisla- 
tive reluctance. 

Oregon 


Chairman, Chief Justice Coshow, Salem; 
Secy., Albert B. Ridgway, U. S. National 
Bank Bldg., Portland. 

Oregon, the second state, also met with 
delays in getting its judicial council into 
operation. (Gen. Laws [1923], ch. 149, as 
amended by Gen. Laws [1925], ch. 164; Laws 
Supp. [1928], 1093.) The legislature has 
failed to appropriate and the first chairman, 
the chief justice of the supreme court, 
appeared not to be in sympathy with the law. 
A great deal was accomplished however 
through the efforts of the Oregon State Bar 
Association. (Ore. Law Rev., IV, 4, p. 357; 
V, 1, pp. 41-86 incl.) 

More recently a later Chief Justice has 
aided and Mr. Albert E. Ridgway, of the 
Portland bar, as executive secretary, has per- 
sistently worked for the success of the coun- 
cil. 

The council is composed of the chief jus- 
tice, one associate justice of the supreme 
court, and three trial judges. 

The council made a report on the condition 
of dockets in the circuit courts for the entire 
period embraced by the years 1917-1928. 
This it was able to do by virtue of reports 
made quarterly by the clerks, which were 
compiled and published by the secretary of 
state. This report, with its recommendations, 
was submitted to the governor at the begin- 
ning of this year. (Ore. Law Rev., VIII, 3, 
p.,237.) It shows a need for more permanent 
judges for Multomah County, in which Port- 
land is situated. The report also covers the 
work of the supreme court for eighteen 
years. It shows that whereas in 1927 the 
trial docket of that court was twenty-four 
months in arrears, at the close of 1928 it was 
but six months behind. The report contains a 
very valuable analysis of a large volume of 


data. 
Massachusetts 


Chairman, Addison I. Green, Holyoke; 
Secy., Frank W. Grinnell, 60 State St., Bos- 
ton. 
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The Massachusetts act followed a recom- 
mendation of the Judicature Commission of 
1919-1921. Although it was introduced ear- 
lier, and formed the basis for the Ohio law, it 
was not adopted until 1924. (Acts [1924], 
ch. 244.) The membership comprises the 
chief justice of the supreme court (or some 
other or former justice of that court 
appointed by him), the chief justice of the 
superior court (or some other justice or for- 
mer justice of that court appointed by him), 
the judge of the land court (or some other 
judge or former judge appointed by him), 
one probate judge, one justice of the district 
court, and not more than four members of the 
bar. It will be seen that this act introduces 
some excellent features in respect to person- 
nel, for it permits the use of retired judges, 
provides for the appointment of substitutes 
by justices who may be too busy in regular 
work, and also permits of changing these 
substitutes from time to time. It has also the 
merit of leaving to the council itself the 
choice of a chairman. 

The Massachusetts council has had the 
advantage of excellent appointments, espe- 
cially in Mr. Frank W. Grinnell, secretary of 
the Massachusetts Bar Association, who has 
been its secretary. Apparently it has had 
adequate appropriations. It has met often 
and regularly and has produced four compen- 
dious reports. Its purpose, apparently, has 
been to find remedies for the burdens and 
shortcomings of the judicial system and its 
draft acts have been of value in many 
instances as original studies. The council 
has performed its part nobly but the legisla- 
ture has lagged.? 

This council is to be commended for its 
efforts to reduce the volume of litigation in 
various classes by making it unnecessary. 
Also for the publicity given its studies and 
recommendations through reports published 
by the state and by the Bar Association in the 
Massachusetts Law Quarterly. When a 
report is made a summary of its contents is 
given to the press. Its fourth report, dated 
November, 1928, contains 124 pages and the 
press summary has ten typewritten pages. 

Washington 

Chairman, Hon. Mark A. Fullerton, Olym- 
pia; Exec. Secy., Hon. J. S. Falknor; Rec. 
Secy., Hon. W. J. Millard, Olympia. 

The Washington judicial council was cre- 
ated in 1924, at a special session, by the same 
assembly that conferred rule-making author- 
ity on the Supreme Court. Charles H. Paul, 
at that time a judge of the Superior Court in 
Seattle, was largely responsible for both acts, 
and became executive secretary. (Laws 
[1925], ch. 45; Comp. Sts. Supp. [1927], 
10959-1.) 


~ aSee Mass. Law Quar., Vol. VIII, No. 6, p. 20; 
Journal of the American Judicature Society, Vol. 
XIII, No. 1, p. 


The membership is provided for as fol- 
lows: the chief justice of the supreme court 
and one associate justice to be named by the 
court, three Superior Court judges, two mem- 
bers of the legislature and three practicing 
lawyers, one of whom shall be a prosecutor. 

The Washington council chose to develop 
the rule-making power lodged in the supreme 
court. It found little that was complained of 
in respect to judicial organization or delays 
in litigation. An overhauling of procedure 
was begun, resulting in a most thorough 
study. While preparing drafts of rules to 
submit to the supreme court the council took 
upon itself the arduous work of consulting 
with bar associations. It thus developed 
something new in our country, though similar 
to the work of the Rules Committee in the 
English system. The early result was not a 
very large body of rules, but they were sig- 
nificant of an expert criticism in various 
fields, and particularly so by reason of invad- 
ing the field of criminal procedure.2 The 
importance of this invasion was enhanced by 
the decision of the Supreme Court sustaining 
the validity of the rules.® 

Upon resigning his office Judge Paul 
ceased to be a member of the council. The 
position of executive secretary is now held by 
Judge J. F. Falknor. 

The second report of the council, dated 


, January, 1929, shows activities broader than 


procedure. The swamping of the Supreme 
Court with litigation is considered and a 
draft amendment to the constitution to pro- 
vide an intermediate appellate court is sub- 
mitted; also an act to permit of enlarging the 
supreme court. 

North Carolina 

Chairman, Chief Justice Stacy, Raleigh; 
Secy., Edward C. Seawell, Supreme Court 
Clerk, Raleigh. 

The North Carolina act, coming in 1925, 
introduced the plan of a large judicial coun- 
cil. It included all the supreme court and 
superior court judges, the attorney general and 
one lawyer in each judicial district, a total of 
fifty members. (Pub. Laws [1925], ch. 244; 
Code, Michie [1928], 1461 [a].) 

The act confers powers and duties very 
similar to those found in the judicial council 
acis of other states. But it calls the body a 
“Judicial Conference.” It requires meetings 
twice a year, an annual report, and makes the 
chief justice of the supreme court president. 
The appropriation for the conference is but 
$250 per annum. No member shall receive 
any pay for services. 

It is apparent that so large a body, if it 
attempts to function without committees, is 


2See Whittier, Journal of the American Judi- 
eature Society, Vol. XI, No. 6, p. 187. 

sState ex rel. Foster-Wyman Lumber Co. v. 
Superior Court, Wash. Dec., Vol. 47, No. 13. 


Also Journal of the American Judicature Soci- 
ety, Vol. XII, No. 3, p. 70. 
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likely to arouse little interest in any member. 
But the lack of adequate means would itself 
make a very serious limitation on activity. 
However this conference: has made two 
reports, the second being dated January, 1929, 
and containing nine draft acts, most of them 
devoted to amendment of the statutes govern- 
ing jury trial. The drafts show a good deal 
of work. North Carolina people are proud of 
raising sixty millions for highway work. 
They should be induced to appropriate liber- 
ally for their judicial system, and when they 
do so the peculiar organization there chosen 
will better show what it can do. 
California 

Chairman, Chief Justice Waste, Sup. Ct., 
San Francisco; Exec. Secy., Hon. Harry A. 
Hollzer, Sun Finance Bldg., Los Angeles; 
Secy., B. Grant Taylor, State Bldg., San 
Francisco. 

The California council came into being by 
virtue of a constitutional amendment. 

The resolution to amend the constitution as 
introduced provided for rule-making author- 
ity in the council, as was the case in the Mis- 
souri draft constitution which failed of adop- 
tion in 1924.5 This had to be abandoned to 
secure passage of the resolution.® The 
amendment was adopted Nov. 2, 1926, and a 
month later the eleven members’ were 
appointed. All are judges, representative of 
all the courts. They comprise the chief jus- 
tice and one associate justice of the supreme 
court, three justices of district courts of 
appeal, four superior court judges, one judge 
of a police or municipal court and one judge 
of “an inferior court.” 

This council was speedily organized with 
offices in Los Angeles and San Francisco. 
Judge Harry A. Hollzer, of the Los Angeles 
Superior Court, was made executive secre- 
tary, and permitted to devote all of his time 
to the work. Within a few months the coun- 
cil secured an appropriation of $50,000. It 
conducted a survey of business in all the 
courts with great vigor, and immediately 
entered upon a campaign for relieving over- 
worked courts. In Los Angeles especially 
assistance was needed. In 1928 the council 
sent Judge Hollzer to large cities in other 
states and in Canada, enabling him to secure 
a large amount of information. 

The first report was dated Feb. 28, 1927, 
only three months after the council was 
established. It makes 66 pages and affords a 
wealth of information concerning the state’s 
judicature. In it Chief Justice Waste, as 
chairman, says that he appointed its members 
with special consideration for their judicial 

4The report is published in N. C. 
Vol. VII, No. 3, p. 338. 

5See Journal of the American Judicature Soci- 
ety, Vol. VII, No. 4, p. 118. 


— Joint Res. end Const. Amend. (1925), 
ch, 48, 


Law Rev., 


temperament, implying that no rash proposals 
were to be expected. The council itself said: 
“So much was said in advocacy of its adop- 
tion that it has come to be regarded by many 
as a panacea for all the ills in the administra- 
tion of justice. Expectations have been 
aroused which it will be difficult to satisfy. 

While the time has come for a bold 
advance in the administration of the judicial 
business of this state, such advance should be 
taken only after due consideration of every 
matter presented, and in the exercise of a 
sound judgment.” 

The law gave the council power to transfer 
judges, and since this was a most pressing 
need, it was employed liberally. Meanwhile 
study was made of such vital matters as read- 
justment of jurisdiction in the courts of 
review in the interest of greater combined 
efficiency. In the summer of 1928 the coun- 
cil, specially authorized, revised the rules of 
practice in the superior court, making a num- 
ber of important changes. In this work the 
need for co-operation with the bar became 
apparent, for some of the new rules were not 
well received. The State Bar created a liai- 
son committee and in a few weeks the differ- 
ences were ironed out. This precedent is 
likely to assure cordial relations between 
bench and bar in the future. 

It must be noted that even with rule-mak- 
ing power an un-coordinated judicial system 
as large as that of California could not be 
given harmonious relations without legisla- 
tion. The council has drafted constitutional 
amendments and legislative bills, and has 
been very successful with them. In the 1929 
legislature thirty-five of its bills were 
enacted. A mere summary of these meas- 
ures, in small type, fill an entire newspaper 
page. The same assembly defeated bills 
intended to cripple the council, and its ally, 
the State Bar. 

The legislature also has been generous in 
appropriations. In 1927 the sum of $170,000 
was appropriated, $40,000 being for the direct 
objects of the council, and the remainder to 
pay extra compensation and travel expense of 
assigned judges. A like sum of $170,000 was 
appropriated by the 1929 assembly, of which 
$27,000 is available to the council directly, 
and $143,000 for judges assigned to work out- 
side of their counties. This will carry the 
council until June 30, 1931. 

The second report is dated March, 1929, 
and contains 128 pages and seven large statts- 
tical tables. It contains matter of the great- 
est importance to ‘all interested in judicial 
administration, and a very high appreciation 
of administrative work by Chief Justice Taft. 
California now knows its judicial problems 
and with remarkable celerity is actually solv- 
ing them through expert direction of the 
judges themselves, as organized in a council, 
and assisted by the practicing bar. 
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Rhode Island 

Chairman, Hon. Elmer J. Rathbun, Provi- 
dence; Secy., Clarence F. Allen, Box 1504, 
Providence. ; 

The Rhode Island act was approved in 
April, 1927. (Pub. Laws [1927], ch. 1038.) 
With three judges and three lawyers this is a 
compact body. It follows the wise plan of 
the Massachusetts law in permitting some 
other or some former justice of the supreme 
court to represent that body, as well as its 
chief justice, and a similar provision as to the 
superior court. 

Six months after its organization the coun- 
cil submitted its first report, setting forth rec- 
ommendations for efficiency and economy and 
for improvement in jury trial. Its second 
report is dated one year later, December, 
1928. It is devoted to consideration of proce- 
dural improvements, especially in respect to 
jury trial. Besides statistics and eleven draft 
acts it embodies an analysis and summary of 
the laws of the several states in respect to 
waiver of jury in criminal cases. 


North Dakota 

Chairman, Chief Justice Burke, Bismarck; 
Secy., E. J. Taylor, Bismarck. 

The North Dakota judicial council law was 
enacted at the behest of the judges of the 
state and the State Bar. (N. D. Laws 
[1927], ch. 124.) Chief Justice Christianson 
was prepared to create an unofficial council if 
the legislature had refused to act. The coun- 
cil has twenty-eight members, including all 
supreme court and district court judges, one 
county court judge, the attorney general, the 
dean of the state college of law, and five 
practicing lawyers. The legislature has not 
appropriated, however, and this has proved to 
be a severe limitation on activities. Expenses 
so far have been met from fees of the State 
Bar Board, to which every lawyer contrib- 
utes annually. 

At the present time a bureau of statistics is 
being organized, a committee is studying jails 
and another committee the jury system. No 
reports are available yet. 


Connecticut 

Chairman, Chief Justice Wheeler, Bridge- 
port; Secy., Richard H. Phillips, 18 Asylum 
St., Hartford. 

In Connecticut the 
approved in June, 1927. (Pub. Acts [1927], 
ch. 190.) It comprises four judges, four 
practitioners and also one state’s attorney. It 
permits of a substitute for the chief justice of 
the supreme court, as in Massachusetts and 
Rhode Island. This is commented upon 
because of the practical advantage at times of 
utilizing talent or experience which may be 
available and not overloading any one official. 

The first report of the Connecticut council, 
making 116 pages, was published in Novem- 
ber, 1928. It shows a most serious regard for 


council act was 
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the duty imposed by the law. The council 
has been aided materially by the work of 
Yale Law School, under the leadership of 
Professor (now’ Dean) Charles E. Clark, in 
gathering statistics of litigation and in 
respect to drafting rules. The report covers 
a broad range of judicial interests and is evi- 
dently the first published material in a cam- 
paign to provide justice adapted to modern 
conditions. 

The Connecticut council sent a representa- 
tive, Mr. Thomas Hewes, to London to study 
English procedure. His informative report 
is reprinted in this number of our Journal. 


Kansas 

Chairman, Hon. W. W. Harvey, Topeka; 
Secy., Hon. J. C. Ruppenthal, Russell. 

Kansas obtained a council by virtue of an 
act adopted in 1927. (Laws [1927], ch. 187.) 
It is composed of a justice of the supreme 
court, two district court judges and four law- 
yers appointed by the chief justice and also 
the chairmen of the two judiciary committees 
of the assembly. The council selects its own 
chairman. This elasticity in respect to per- 
sonnel should insure a most capable council. 
Only $1,000 has been appropriated. 

The first report contains 177 pages, mostly 
statistical information. Such a report as this 
alone justifies the creation of the council. It 
was submitted in December, 1927, and it 
shows that the council had already estab- 
lished contact with the State Bar Association 
and the judiciary through questionnaires con- 
cerning suggested rules of court. In an ex- 
planation of the movement thus assumed the 
report says: 

“The judicial council idea is further 
fathered by the thought that we want in 
operation in this state the most efficient ju- 
dicial system it is possible to formulate and 
to execute. With this idea in mind a thor- 
ough study of our judicial system, including 
the work of our courts, can do no harm and 
may result in much good.” 

Who can say that this wish for the best 
possible judicature does not precisely define 
the typical American instinct, for bar, bench 
and general citizenship? 

The second report, dated Dec. 1, 1928, com- 
prises 140 pages of detailed information and 
analysis. It shows that the council members, 
having procured data, have viewed the judi- 
cial system in a large way. Among recom- 
mendations we find that the judiciary should 
be simplified by having only three courts: a 
county court with probate and limited civil 
and criminal jurisdiction; a district trial 
court; and-a supreme court. “Justices of the 
peace have outlived their usefulness in this 
state.” It 1s recommended that the judiciary 
article of the constitution be revised, and leg- 
islation enacted: “To make it clear that the 


judicial system is a unit”; to limit judicial 
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office to lawyers; to provide for transferring 
judges as needed; to permit of asking a judge 
to resign “for the good of the service,” exist- 
ing means being quite unsuited to practical 
needs; to abolish terms of judicial office so 
that judges will expect to serve during good 
behavior; to provide adequate compensation 
for judges; to vest rule-making authority in 
the judiciary; to authorize judges to appoint 
clerks. 

Kansas is one of the states in which no 
glaring defects have yet occurred. It is likely 
to be one of the first to reach a really high 
standard of organization and performance. 
What is most needed now is money to enable 
the council to function. Its suggestion of 
$6,000 a year is too modest. Its work may 
easily be worth $600,000 a year to the state. 
Much credit is due to the council’s executive 
secretary, Judge J. C. Ruppenthal, of Rus- 
sell, who has given much time to this work 
while presiding in his district. 

Virginia 

Chairman, Chief Justice Prentis, Rich- 
mond; Secy., M. B. Watts, Richmond. 

The Virginia council is one of several that 
are too young to have done much, if any- 
thing, beyond organization. (Acts [1928], 
ch. 7.) It has a different make-up, however, 
from any other and this is a point of interest. 
The law requires the president of the 
Supreme Court of Appeals (or, in case of 
disability, one of his colleagues) to summon 
annually on the first Wednesday in Decem- 
ber, at Richmond, not less than three nor 
more than five circuit court judges, and not 
less than two nor more than three of the 
judges of other courts of record, and ten 
members of the bar, one from each congres- 
sional district. Alternate invitations are to be 
sent in case those summoned are unable to 
attend. 

This constitutes a council which may vary 
from year to year both in numbers and in 
individuals. It has the merit of enabling the 
chairman to make substitutions in case it 
appears advantageous, while the presumption 
_is natural that those who attend meetings and 
are interested in the work will be retained. 

The law also requires every judge of a 
court of record to make a report on the con- 
dition of business in his court for the preced- 
ing twelve months, as of October 1, and sub- 
mit it to the president of the supreme court. 
The justice summoning the council shall pre- 
side over its meeting. The council shall make 
a comprehensive survey of the conditions of 
business in the various courts and report rec- 
ommendations for the improvement of the 
administration of justice, and _ especially 
needed changes in rules of practice and pro- 
cedure, to the governor and the supreme 
court. 

At the meeting held Dec. 5, 1928, there 


were also present, on invitation, members of 
the supreme court committee on rules, for the 
Virginia supreme court has been given broad 
rule-making powers. 

Upon organization committees were cre- 
ated on procedure in chancery, common law, 
criminal and appellate procedure, on statutory 
enactments and the survey of judges’ reports. 

It was decided to hold a second meeting in 
May, 1929, and to meet also at the time of the 
State Bar Association so as to receive sug- 
gestions from the bar generally. This would 
appear to be a very good way of enlarging 
the fund of facts and ideas and establishing 
friendly relations. The work of the council 
was presumed to be that of suggesting proce- 
dural changes, if needed, to the supreme 
court, and drafting acts when agreed upon, 
for submission to the legislature. 


Kentucky 

Chairman, Chief Justice McCandless, 
Frankfort; Secy., Allen W. Prewitt, Frank- 
fort. 

Kentucky was the twelfth state to create a 
judicial council. (Acts [1928], ch. 20.) 
Like North Dakota it includes all the judges 
of the highest court and of the circuit court, 
but does not comprise any practitioners. The 
council meets on call of the chief justice at 
least once a year; it is the duty of all mem- 
bers to attend, and they are compensated for 
their services to the council and its commit- 
tees to the extent of $600 per year, except 
those circuit judges who receive extra com- 
pensation already from their counties. For 
attending meetings of the council or its com- 
mittees they are further paid $10 per day ind 
travel expenses. 

Clerks are required to prepare reports that 
the council requests and are to be paid for so 
doing. Every circuit court judge is required 
to make a report to the council annually con- 
cerning the business of his court. The coun- 
cil is to report biennially to the general 
assembly with recommendations for legisla- 
tion. 

A meeting was held January 8, 1929, and 
formal rules were adopted, in which the 
duties of officers and eleven committees were 
prescribed. 

Michigan 

The Michigan council was created by an 
act of the 1929 legislature. It is composed of 
a justice of the supreme court, a judge of the 
circuit court, a probate judge, two laymen, a 
member of the Michigan Law School faculty, 
three practicing lawyers, and the attorney 
general or one of his assistants. It is 
required to propose to the supreme court such 
changes in the practice and procedure of the 
state as it shall deem expedient and to report 
to the governor annually its proceedings and 
recommendations for legislation. The supreme 
court has broad rule-making authority. 
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Texas 

The Texas act was adopted at a special ses- 
sion in 1929. It provides for a council of, 
twenty-seven, as follows: two supreme court 
justices, nine chief justices of the circuit 
court of appeal, nine presiding judges of 
administrative judicial districts, the two 
chairmen of legislative committees on civil 
jurisprudence, four practitioners and one 
member of the state law school faculty. 

Illinois 

A council was created shortly before the 
1929 session of the Illinois legislature com- 
posed of judges and financed by the Cook 
County board. It was headed by Chief Jus- 
tice De Young of the supreme court, and 
engaged Prof. Robert W: Millar as drafts- 
man. Five of its measures concerning crimi- 
nal law administration were enacted, among 
them one which creates a judicial council 
quite different from any in the field. It is to 
be composed of five lawyer members of each 
branch of legislature, to be appointed by the 
president of the senate and speaker of the 
house, and five other lawyers or judges to be 
named by the governor. It is to co-operate 
with the Judicial Advisory Council of Cook 
County and establish relations with bodies of 
like nature in other states. It will report its 
recommendations and drafts of revisions of 
law. The sum of $10,000 is appropriated. 

The council, presuming that it has an able 
personnel, will have wide powers in respect to 
statutory revision drafting and should exert 
a needed influence with the legislature. 


Pennsylvania 
Chairman, Chief Justice von Moschzisker, 
City Hall, Philadelphia; Secy., Hon. James 
Gay Gordon, City Hall, Philadelphia. 


An act creating a judicial council was 
passed by the Pennsylvania assembly this 
year, but was vetoed, as stated in our June 
number, on the ground that the judges of the 
state had formed a voluntary conference. It 
is perhaps irregular to include this confer- 
ence among judicial councils, but it may eas- 
ily become one. So its history should be set 
forth. 

In 1927 a state Crime Commission was cre- 
ated by joint resolution of the legislature. 
Gne of its committees suggested to Chief 
Justice von Moschzisker of the supreme court 
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that he call a conference of judges who try 
criminal cases. Accordingly the Chief Jus- 
tice invited 146 such judges and 108 actually 
met when the conference was convened in 
Philadelphia on April 6 and 7, 1928. Twelve 
proposals concerning changes in criminal 
procedure had previously been circulated, and 
these formed the agenda of the meeting. A 
resolution in reference to each of them was 
adopted and reported to the Crime Commis- 
sion. The resolutions show that the judges 
took a very progressive stand on a number of 
procedural problems which are being dis- 
cussed throughout the country. Eight of the 
resolutions became the bases for legislative 
acts which were drafted by the Crime Com- 
mission and reported to the legislature. The 
conference also made itself a continuing body. 

In preparation for a second convention on 
June 24 and 25, 1929, the judges were given 
reports by six of their committees. 

It is obvious that this co-operation with the 
Crime Commission will prove very helpful to 
the Commission and will also have a stimu- 
lating influence upon the judges of Pennsyl- 
vania. Probably the campaign for better 
administration of criminal justice will con- 
tinue for a number of years, and the confer- 
ence of judges, sometimes called the Judicial 
Conference, and sometimes the Judicial Sec- 
tion of the Conference on the Criminal Law, 
will continue its co-operation. Its serious dis- 
position is indicated by its courage in recom- 
mending constitutional amendments where 
needed. 

Whether it will expand to include in its 
field the entire subject of judicial administra- 
tion, and acquire a more permanent and effi- 
cient organization, cannot be foretold. It is 
obvious that a large body holding meetings 
but once a year, however active its commit- 
tees may be between sessions, and however 
helpful it is in the present campaign, lacks 
some of the qualifications for efficiency which 
we have learned to look for in a judicial 
council. It does show, however, that profes- 
sional opinion in Pennsylvania has made long 
strides in the past four years. The State Bar 
Association is becoming increasingly active 
and doubtless will wish, in due time, a judi- 
cial council in which it will be represented. 
The disposition of the legislature, indicated 
by passage of the bill which Governor Fisher 
vetoed, shows willingness. 





An unclean lawyer is not only a disgrace to his profession but a menace 
to the public at large; he is a nauseous thing and should be abated like any 
other nuisance.—Robert von Moschzisker. 





“There are 120,000 lawyers in the United States. We have the loosest 
organization of any craft in the country. It is partly due to the ultra-individ- 


ualism of the legal mind. 


Lawyers have great power for leadership, fut 


sometimes show an ineptitude for team work. Yet team work among law- 
yers is the hope of this situation. In an age of organization, when organiza- 
tion is the kevnote of American life, and everything is organized—organized 
power, organized influence, organized capital, organized labor—where does 
the bar stand?”—Hugh Henry Brown. 














State and Local Bar Associations 


Experience in California Proves That Local Associations Thrive 
Under Official State Bar Regime—Loyalty of 
Members Is Not Divided 


One of the important questions involved in 
state bar organization is being worked out by 
a course of evolution. This question relates 
to the nature of local associations and the 
relations between them and an inclusive state 
association. The American Medical Associa- 
tion is virtually based on local associations, 
most of which are county associations. The 
county associations possess the very great 
power of determining who shall be admitted 
to membership. They send delegates to the 
state convention who collectively elect state 
officers and control the state societies. These 
in turn send delegates to the national associa- 
tion, who elect national officers. 

It appears therefore that the local associa- 
tions are the great source of power in the 
American Medical Association. This fact 
has made it necessary to encourage vigorous 
life in the little associations. The power to 
admit to membership is best exercised by the 
local body as long as its decisions are fair, 
and this has proved to be the case almost uni- 
versally. In a very few instances well quali- 
fied doctors, moving from one locality to 
another, have been unjustly refused admis- 
sion, and in these instances the state or 
national association has exerted a needed 
power to remedy the situation. 

Lawyers have no tradition of maintaining 
active local associations in counties of small 
population. The tendency has been to make 
associations in recent years in larger units, 
either judicial circuits or some other group- 
ing of counties. Travel for fifty miles or 
more to reach a meeting is now a simple mat- 
ter almost anywhere in the country and meet- 
ings held for a group of counties are found 
far more profitable. In counties having a 
small population, as is the case probably in 
more than eighty per cent of the entire list of 
counties the lawyers feel little need for regu- 
lar conventions. This need becomes increas- 
ingly greater as the counties increase in pop- 
ulation, so that where there is a population of 
more than 100,000 there is considerable work 
for a bar association, and in counties of half 
a million or more, there are responsibilities 
and duties that call for a vigorous associa- 
tion, and this need is being filled in such cen- 
ters. 

But the one great unit for bar organization 
is clearly seen to be the state itself. It is the 
state which established almost all the body of 
laws which concern the average practitioner. 
The state’s highest court and its legislature 
make of the state a vital unit in government 
and law. Our evolution in bar organization 
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before there were any statutes on the subject 
clearly show the reality of this analysis. 

In steering toward bar integration in the 
states a wise course was pursued in avoiding 
reference in the statutes to local associations. 
Some of the states have no strong local asso- 
ciations because they have no large centers. 
But the framer of the first bill introduced in 
the New York assembly felt that he had a 
strong reason for making it possible for the 
large local associations to become integral 
parts of the state organization. The Gibbs 
bill provided for administrative districts (as 
is the case in similar acts) and made it pos- 
sible for such strong local bodies as the Asso- 
ciation of the Bar of the City of New York, 
and the New York County Lawyers’ Associa- 
tion, to elect, by a two-thirds vote of its mem- 
bership, and approval of a Supreme court jus- 
tice, to become a district division of the state 
bar, and to “transfer all its assets” to the 
state bar. This appears to have been quite 
unnecessary and wholly impracticable, as 
later history shows. It had the immediate 
effect of arousing bitter hostility on the part 
of many members of the two city bar associa- 
tions, which opposition naturally took the 
form of opposing the principle of official state 
bar organization, though it would have been 
sufficient merely to have opposed the one 
obnoxious provision. For that matter, the 
need for a two-thirds vote would have been, 
as the author of the bill evidently supposed, 
sufficient protection. But the whole provision 
could have been omitted and a good act devel- 
oped which would have left the local associa- 
tions with every power and opportpnity and 
have given them a strong and friendly ally in 
the state organization. 

It was not long after this that the Califor- 
nia State Bar was created by a statute which 
provided for the necessary district adminis- 
trative divisions but omitted reference to 
existing local associations. In California, 
then, the test would be made as to the success 
of a statutory bar in a state having large cit- 
ies and strong local associations, said the pro- 
ponents of the movement in New York. 


California Experience Is Reassuring 

It is obvious at this time that the right 
course was taken in California in avoiding 
any reference to existing local associations in 
the act. They had grown up in a natural, 
unrestricted manner. Even if the official 
State Bar had been permitted by the act to 
take over all the local associations, it is not 
conceivable that it could have utilized them, 





46 JOURNAL 


or even succeeded in doing anything but 
harm to them. The act conferred on the law- 
yers of the entire state powers and the means 
for exercising them through a comparatively 
small number of district administrative bod- 
ies, which serve primarily as election districts 
for the choosing of members of the Board of 
Governors. Elections must be supervised by 
the State Bar itself. They also serve the 
need for enforcing rules of discipline and in 
this field they meet the needs far better than 
county or city associations, either voluntary 
or official, ever could. In the average county 
bar the members are too close together to 
permit of impersonal dealings of a disciplin- 
ary nature. 

In the metropolitan center the voluntary 
bar association has everywhere found the 
work of discipline beyond its powers. 

There being no formal relation, then, 
between the state bar and the former local 
associations, the members of these associa- 
tions find themselves with a dual citizenship 
very similar to their accustomed citizenship 
in state and nation. The difference is that 
they can decline to support the local, volun- 
tary association, if they please. So far as the 
operation of the State Bar is concerned, and 
especially in respect to discipline, the local 
association could be dispensed with, but in the 
larger cities it still has various avenues of 
useful work and to some extent in the smaller 
counties also. 

In Los Angeles there has been for some 
years a very strong and active Bar Associa- 
tion. The creation of the official State Bar 
affected it mainly by relieving it in large 
measure of the work of discipline, which was 
the one field which the local association found 
most difficult. Relieved in large part of this 
responsibility the Los Angeles Bar Associa- 
tion finds itself in a better position than ever 
to carry on a number of activities, one of the 
greatest being that of assisting voters to nom- 
inate and elect approved candidates for judi- 
cial office. 

That there is no conflict between local 
associations which have earned a pride in 
accomplishment and the State Bar is easily 
understood. The main reason is that the 
same men who constitute the local association 
are also members of the State Bar. Since the 
functions of the two organizations vary there 
is no question whatsoever of divided loyalty 
as between the two. Each exists for its own 
worthy purposes. 

Parenthetically it may be pointed out that 
while the legislature may oblige all lawyers to 
contribute to the support of the State Bar, the 
exercise of this power does by no means pre- 
vent lawyers from creating and sustaining 
for all time any number and manner of vol- 
untary associations, with open or exclusive 
membership. In one city there may be sev- 
eral voluntary organizations for such pur- 





OF THE 


poses as maintaining libraries, for cultural 
advantages, for promoting better local gov- 
ernment, for good fellowship, or any other 
purpose. It is better by far that the State 
Bar should have no hand in such matters. 
No matter how such associations spring up 
there is no weakening of the lawyer’s attach- 
ment to the State Bar. 

The Los Angeles Bar Association has 2,500 
members and is affiliated with five other asso- 
ciations in Los Angeles County. It publishes 
an excellent monthly bulletin. On p. 268 of 
the Bulletin dated May 16, 1929, we find on 
the “President's Page” an article by Senior 
Vice-President Norman A. Bailie, a descrip- 
tion of the association and its work which 
inspired the foregoing comments. Mr. Bailie 
says, in part: 


Friendly Co-operation Explained 

“Did the necessity for the existence of the 
Los Angeles Bar Association cease with the 
organization of the State Bar of California? 
No. The State Bar of California is con- 
trolled by a Board of Governors composed of 
fifteen members representing all lawyers in the 
entire State. The Board of Governors is 
engaged to the limit of its capacity with dut- 
ies affecting the entire State. It is perform- 
ing a very wonderful work. But because of 
its wide scope and the multitude of its activi- 
ties, it is not possible for the Board of Gover- 
nors to give its concentrated attention to local 
problems. Neither is it possible for the State 
Bar of California to keep in as close touch 
with the activities of its various committees 
as is the case of the local Bar Association. 
Furthermore, Los Angeles Bar Association 
and the affiliated Associations are rendering 
an invaluable service to the Board of Gover- 
nors of the State Bar of California in its 
work, and our Association is working in close 
conjunction with the State Bar. There is 
not, and there never has been, any conflict 
between Los Angeles Bar Association and the 
State Bar of California. But, on the con- 
trary, there always has been the closest 
co-operation and mutual assistance between 
them. 

“What are the objects of the Los Angeles 
Bar Association? To maintain a high ethical 
standard among the men and women practic- 
ing in this county; to assist in maintaining a 
high standard of efficiency in the courts; to 
maintain a constant contact with the judges 
on the bench to the end that through the 
co-operation of bench and bar there may be 
as much expedition in the administration of 
justice in this county as is consistent with 
thorough and conscientious work; through its 
recommendations to give the voting public of 
this county the benefit of the experience and 
advice of its members in the matter of the 
election of judges; to examine into proposed 
legislation affecting the administration of 
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justice and to give to the legislators of this 
State the results of its deliberations as to the 
advisability or inadvisability of such proposed 
legislation; to take cognizance of facts and 
circumstances in this county affecting the 
administration of justice and to render a pub- 
lic service to the end that the constitutional 
rights of the people may be protected and 


maintained; to assist in the amicable adjust- 
ment of disputes between lawyers, and 
between lawyers and their clients; and, in 
general, to perform the full duty which the 
members of the Association as officers of the 
court owe to the courts and the public by vir- 
tue of their profession.” 


Jury Trial No Burden in Louisiana 


Other States Need to Learn of Sane Use Made of Jury 
Trial Both in Civil and Criminal Cases— Rules 
of Evidence Do Not Embarrass’ Justice 


The almost universal tendency to venerate 
accustomed things, appearing especially in the 
learned professions, calls for comparative 
study. In trial procedure, for instance, there 
are few rules which are consistently relied on 
in all English speaking jurisdictions. If we 
search far enough we are sure to find two 
quite different theories and methods of opera- 
tion for most procedural rules. For this rea- 
son it is enlightening to learn about English 
and Canadian rules of procedure. A compar- 
ative study is of the utmost value, and our 
own states offer a wider range than we com- 
monly understand. 

Louisiana is one of our states which has 
had an especially fortunate background in 
law. Starting with Spanish and French occu- 
pations, Louisiana has clung tenaciously to 
the Code Napoleon as its foundation of pri- 
vate law. Its legislation has grown up in 
manner very similar to that of other states. 
Its procedure has been evolved under favor- 
able auspices to serve, and not hinder, the 
determination of controversies on the merits. 

The following brief account of the way 
jury trial is relied on in Louisiana, written 
for this Journal by Mr. J. Kenton Bailey, of 
the New Orleans Bar, with his opinions, is 
commended to the attention of all interested 
in the subject. 


The Jury System in Louisiana 

The general discussion of the jury system 
throughout the United States recently, espe- 
cially Mr. Russell Duane’s article published in 
the February Journal of the American Judi- 
cature Society has suggested to me that the 
readers of the Journal and the bar at large 
might be interested in the jury system, espe- 
cially in civil cases, of the state of Louisiana. 

I shall not attempt any extended discussion 
of the jury system in Louisiana as applied in 
the criminal courts except some passing ref- 
erences thereto. 

The provisions of the constitution of the 
state of Louisiana from that of 1812 to 1898 
are confined to the simple statements that in 


all criminal prosecutions the accused “has the 
right of a speedy public trial by an 
impartial jury.” 

The state constitution of 1898 provides that 
in cases in which the punishment may be at 
hard labor the accused shall be tried by a jury 
of five all of whom must concur to render a 
verdict; where the punishment is necessarily 
at hard labor a jury of twelve, nine of whom 
concurring, ‘may render a verdict, and in 
cases in which the punishment may be capital 
there must be a jury of twelve all of whom 
must concur. 

The constitution of 1921 provides that in 
all cases in which the punishment may not be 
by hard labor the accused shall be tried by a 
judge without a jury; in cases where the pun- 
ishment may be at hard labor the accused 
shall be tried by a jury of five all of whom 
must concur; but, in cases where the punish- 
ment is necessarily at hard labor, the jury 
must be composed of twelve members, nine of 
whom must concur, and, finally in capital 
cases the unanimous concurrence of a jury of 
twelve is necessary. 

It will thus be seen that in Louisiana there 
has been a radical departure from the old 
jury system. 

It may be remarked that under the Louisi- 
ana system we have but few long drawn out 
criminal trials and very few delays in the 
selecting of a jury. The constitutionality of 
our system has been fully upheld by the 
courts. 


Legislature Has Broad Powers 


The constitution of the state being silent on 
the entire subject of juries in civil cases, the 
legislature is unhampered in providing for 
such juries. 

In 1870 the legislature passed what is 
known as the Code of Practice and it is in 
this code and its amendments that is to be 
found all of the laws governing juries in civil 
cases. Arts. 494 to 592 of that code contain 
practically the whole law and procedure 
under which civil cases are tried. These 
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articles provide that either litigant who 
wishes for a jury must pray for same, the 
manner in which the jury shall be drawn, the 
challenges and qualifications, the exemptions, 
the power of the judge, the manner of ren- 
dering a verdict and also other details of no 
importance here. 

Under these articles the jurymen shall be 
called three at a time to be sworn, at which 
time the parties must make their challenges 
either to the array or to the poll and if not 


made at that time, they will not be noticed on. 


appeal. Challenges to the array are confined 
to any informality in the manner of summon- 
ing the jurymen or drawing their names, but 
the fact that the number of jurors actually 
drawn at any time was not the exact number 
required by law or that one or more of the 
jurymen on the list lack the qualifications 
required by law, is not a good cause for a 
challenge. 

The challenges to the poll are divided into 
legal causes and peremptory challenges. 

The legal reasons for challenging are lack 
of qualifications required by law; relationship 
within the sixth degree or connection with 
one of the parties as partner, agent or attor- 
ney; and direct or indirect ihterest in the 
case; that the juryman has formed an opinion 
before coming into court; that he has been 
bribed and finally that he has been convicted 
of an infamous crime. 

Irrespective of the number of litigants each 
side is entitled to six peremptory challenges. 

The judge must deliver the charge to the 
jury in writing if required by either party but 
must confine himself to a statement of the 
law applying to the case. The jury under our 
law is the judge of both the law and the facts 
in the case. The verdict may be delivered to 
the clerk if rendered after adjournment of 
court and read next day in the presence of 
the same jury. 

If by reason of illness a juror is unable to 
attend when the verdict is returned his affi- 
davit as to his vote will be sufficient. If a 
juror dies after agreement is reached an affi- 
davit of any member of the jury as to the 
vote of the deceased is sufficient... In all 
cases nine of the twelve jurors may render a 
verdict. 


Jury Virtually Reserved for Tort Cases 

Suits on promissory notes, bills of 
exchange and unconditional obligations to 
pay a specific sum of money must be tried 
without a jury unless forgery is alleged or 
fraud and error and failure of consideration 
are set up as defenses. Also in cases where 
the defendant sets up a plea of set-off or 
reconvention he may ask for a jury. 

All summary cases are tried without a jury 
and the subjects included in this class are so 


1Code of Practice, Arts. 529-531. There has 
never been occasion for the Supreme Court to 
pass on these salutary provisions. 
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numerous as to make it impossible to list 
them here but it may be said that all interdic- 
tion suits, partition suits and probate matters 
are included. No divorce cases may be tried 
by a jury so that in the net result the only 
jury cases customarily tried by a jury in our 
state are those arising from torts. 

It has been the experience of the bar in 
civil cases that under our system a good qual- 
ity of jurors are obtained and there are very 
few reversals of their verdicts because of 
technicalities. 

Each juror receives one dollar as a fee in 
each case tried and in the country parishes 
they are paid mileage. 

Under our constitution appeals are on both 
the law and the fact in civil cases and neces- 
sarily due to this fact, few cases are 
remanded for re-trial; such re-trials that are 
had being principally for the purpose of 
obtaining or supplying testimony found neces- 
sary for a proper verdict by the Appellate 
Court. Even after a jury has rendered a ver- 
dict in a civil case the judge may, in his dis- 
cretion, order a new trial, and where the same 
case has been tried twice by a jury without a 
verdict being obtained, it must be tried by the 
judge alone. 


Verdicts Do Not Embarrass Justice 

The Supreme Court of our state through- 
out the years has exercised freely this power 
to review and set aside the verdicts of juries 
both on the law and the facts even in damage 
suits, and in one notable instance (a damage 
suit against two defendants in favor of one 
defendant) the Supreme Court amended the 
verdict of the jury by doubling the amount 
awarded and granting a judgment against 
both defendants for the augmented amount. 

The bar of this state has consequently 
found, in view of all of these provisions, that 
jury trials are of little value and they are sel- 
dom used except in tort cases and even in 
these cases many attorneys are loath to use 
the jury. 

It is, I can confidently assert, the opinion 
of both the bench and a majority of the bar 
of Louisiana, that juries in civil cases should 
be abolished. It is an absurdity, in my opin- 
ion and in the opinion of the lawyers of the 
state to submit technical, complicated and 
conflicting facts to the untrained mind of the 
ordinary layman who composes the average 
jury. 

Under our system, submission of these 
facts to the trained mind on the bench is 
much more satisfactory and any danger 
involved in having only the judgment of one 
man is overcome by the fact that on appeal 
the issue is reviewed by seven men. 

It is true that in certain classes of cases an 
appeal lies direct to the inferior courts of 
appeal, which are composed of three judges 
each, but, in that event the facts are passed 
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upon by the three judges and the law may be, 
by proper writ, passed upon by the Supreme 
Court of seven. 


Evidence Greatly Simplified 

Another beneficial result of our system of 
trial in civil cases is that all of the absurd 
rules of evidence are swept away. Like the 
English barrister, the Louisiana lawyer need 
learn but a few elementary rules of evidence 
and in fact in a trial of a case before a judge, 
the only rules of evidence that are ever 
enforced are those which require the produc- 
tion of original documents or satisfactory evi- 
dence of their loss; hear-say evidence and to 
a minor degree, the rule of relevancy. It has 
become a universal practice of our courts to 
admit any bit of evidence which in the opin- 
ion of the judge may have some bearing on 
the subject under the ruling “let the objection 
go to the effect and not to the admissibility.” 
With his trained mind a judge is at no loss in 
his study of his case, preliminary to judg- 
ment, to separate the chaff from the wheat. 

While the bar are not as a whole, in our 
state, unanimous in their opinion on the sub- 
ject, still a respectable number favor the abol- 
ishing of the jury even in criminal cases with 


the possible exception of capital cases or 
imprisonment for life cases. 


Under a recent act of legislature a new 
criminal code was adopted but lack of space 
prevents any attempt to review the jury sys- 
tem under the new code. 


It must be understood that Louisiana has 
never come under the influence of the com- 
mon law ideas and theories as to the sanctity 
of jury trials in civil cases and even on the 
criminal side of the law the legislatures have 
been reluctant to follow too closely the tech- 
nicalities of the criminal laws of England and 
the other states of the Union, with the result 
that the appellate court of our state under 
these conditions has always been an “affirm- 
ing court,” rarely setting aside a conviction, 
and then only where serious errors have been 
committed. 


It is my opinion that Louisiana alone of all 
the states of the Union, possesses a system of 
law and procedure in civil cases that enables 
the litigants before the court to obtain sub- 
stantial justice with little expense and loss of 
time and has in a very large measure done 
away with evils complained of by those who 
oppose the jury system. J. Kenton Bailey. 


Oklahoma State Bar Act Adopted 


Self-Governing Powers Accorded to Bar in Seventh State—Legislature 
Almost Unanimous in Adopting Act Similar to California’s 


The bill organizing “The State Bar” of 
Oklahoma came through with flying colors 
late in June. The fact that the vote in both 
chambers stood 104 affirmative, and but 12 
negative, indicates a truly wonderful work 
performed by the Oklahoma State Bar Assam 
ciation in informing the public and the legis- 
lators of the merits of their plan. It would 
seem also that this unprecedented success 
may be in part attributed to the shining 
example of good works done by the Califor- 
nia State Bar since its organization less than 
two years ago. 

The new act closely resembles the Califor- 
nia act, recently held valid against all attacks 
by the unanimous decision of the supreme 
court. 

Oklahoma is the seventh state to approach 
integration of its bar through legislative act. 
The others are North Dakota, Alabama, 
Idaho, California, New Mexico and Nevada. 
In four states integration is being approached 
through the affiliation of local bar associa- 
tions with the state association, these states 
being: Washington, Oregon, Minnesota and 
Wisconsin. In Pennsylvania also a good start 
has been made in this manner. 

The success in Oklahoma will now become 
a factor in other states by giving encourage- 


ment to the state bar associations of Texas, 
Utah, Arizona, Montana and Kentucky, in 
which states the bar is strongly committed. 


While the organization of self-governing 
bars cannot be expected to keep pace with the 
judicial council movement, it has already 
gone far enough in extent and in accomplish- 
ments to prove its worth and to make it 
clearly evident that the unitary bar is the cor- 
rect, if not the only proper, conception of a 
state bar. While the self-governing features 
stand out most strongly in these acts there 
is no loss of the functions already achieved 
under voluntary organization. All the possi- 
bilities of the bar of a state for advancing 
public and professional interests are con- 
served. In this respect our rapid evolution 
holds out promise of working to a larger and 
better end than has been the case in the 
Canadian provinces, where the statutory bars 
neglected to develop what may be called 
“social and legislative powers,” and so per- 
mitted of the creation of voluntary associa- 
tions, the result being that the work of the 
profession is divided between two types of 
organization. There is no need for this, and 
it is to be deprecated as involving needless 
organization and waste of energy. 
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The Oklahoma State Bar has thirteen 
members on its board of governors. Four 
are to be elected at large and the rest in nine 
supreme court judicial districts. For a begin- 
ning the governor will appoint four members 
who will organize the Bar under the act, con- 
ducting an election and calling a first meet- 
ing. The governors will choose their officers 
from the members of the board. 


The board is given the same governing 
powers as in California. The act creates a 
section for each district court district and 
each section will have an administrative com- 
mittee which will perform the work hereto- 
fore done by grievance committees. These 
committees report to the board, which vir- 
tually tries members for offenses, and if dis- 
barment or suspension is imposed the accused 
has the right to demand review by the 
supreme court. Or the board may reprimand, 
in its discretion. 


The board may also establish rules of pro- 
fessional conduct, subject to approval by the 
supreme court, and a violation of a rule will 
become the ground for disbarment. 

The board is given the broadest powers to 
determine the qualifications for admission to 


practice. While admission is by the supreme 
court, no person shall be admitted without the 
recommendation of the State Bar, which will 
create a committee of seven to conduct exam- 
inations. 


The act takes effect immediately. Within 
120 days the organization meeting shall be 
held in the City of Oklahoma. No person 
shall be eligible to vote until he shall have 
paid a fee of $3. Thereafter the annual fee 
shall be $5 for active members, and $3 for 
those who choose to rate as inactive members, 
and who do not practice law or exercise the 
privilege of voting. The board has power to 
increase the fee paid by active members to 
$10. The foregoing provisions will conven- 
iently determine those actually engaged in the 
practice of law. Failure to pay the active 
membership fee disqualifies one for practic- 
ing. 

While active members will probably pay 
the same as those who have been members of 
the State Bar Association the increased num- 
ber under the act will afford a much larger 
revenue for the work of the bar. There will 
also be some income from licenses to carry 
the expense of examinations. 


Campaign for Competent Jurors 


In Manhattan Grand Jurors’ Association Leads the Way— 
Judges Everywhere Should Exert Themselves to See 
That Officials Make Better Selections 


In the County of New York grand jurors 
are not drawn from lists containing hundreds 
of thousands of names, but from a select list 
of a little over two thousand. The impor- 
tance attributed to the grand jury has 
resulted therefore in establishing a body of 
citizens chosen for their special attainments 
and standing. The serious attention given to 
their collective duty has resulted in a volun- 
tary organization interested in the entire 
problem of criminal law and enforcement. 

It exists now under the name “Association 
of Grand Jurors of New York County.” 
Men prominent in Manhattan’s civic and 
business life are found in its membership and 
in its offices and committees. It will be seen 
that such men have a needed independence, 
for they render a service virtually without 
cost to the community, and are not to be 
swayed by political or other improper influ- 
ences. Its president now is Robert Appleton. 
Proof of the vitality of the organization is 
afforded by the fact that its monthly publica- 
tion, The Panel, is now in its seventh year. 
Frederick C. Hodgdon, of the publishing 
house of Ginn & Company, is editor. This 
journal deals with a variety of matters affect- 


ing criminal justice, and though not narrow 
in scope they mostly have the virtue of direct 
local application. The Association’s interest 


*has extended to such matters as judicial pri- 


maries and elections, ambulance chasing, 
admission to the bar, perjury by witnesses, 
subornation to perjury—and similar impor- 
tant matters. The columns of The Panel 
have carried articles by lawyers and laymen 
of high ability. The Grand Jurors’ Associa- 
tion is thus seen to be an interesting and val- 
uable instance of community effort to aid 
local government, a field in which unselfish 
effort has opportunity, under our system of 
government—best called perhaps a “politoc- 
racy”—to play a large role. 

One of the most recent activities of the 
Association consists in plans and work to 
improve trial juries and their means for func- 
tioning. The plan involves the creation, 
under the Association’s auspices, of a 
“Legion of Volunteer Jurors.” Involved in 


this, evidently, is the idea of making the serv- 
ice efficient and productive, so that the right 
kind of jurors will not feel that they waste 
their time; also the idea of ultimately doing 
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away with excuses for calling upon unintelli- 
gent persons to serve as jurors. 

There is back of this enterprise, whether 
conscious or not, several fundamental postu- 
lates. We have the jury system as a basis for 
administering justice, especially prominent in 
criminal cases, and we shall continue to be 
dependent upon it to a large degree in the 
future. Properly administered jury service is 
one of the dignified and useful ways in which 
good citizens may render political and social 
service. It is one point where voluntary 
effort, through adequate organization, may 
overcome great evils which have existed in 
this field for a long time. There are enough 
worthy candidates for jury service so that the 
share taken by each volunteer need not be 
irksome. A great deal of the futile and 
wasteful quality of the service, as it has 
existed, may be eliminated through organized 
effort. 

In making up the Legion of Volunteer Jur- 
ors the Grand Jurors’ Association depends 
upon the co-operation of various other organ- 
izations. It has secured the aid of the Rotary 
Club of New York in building up Unit No. 1. 
A printed sheet is employed to convey infor- 
mation concerning the plan and the purposes, 
and on the reverse side is printed a form for 
each juror to fill out and transmit to the 
Legion of Volunteer Jurors, in care of the 
Rotary Club of New York. The form pro- 
vides first for the name, business and address 
of the signer, the name of the court in which 
he has served, the dates, names of judges, 
and the following questions: 

How many days did you -report for service? 

How many cases served? * 

Approximate hours you served each day (First 
to fourteenth day). 

Total hours in panel. 

Total hours awaiting service. 

How many times challenged by attorney? 

Can you give reasons? 

Half a page is then left for personal com- 
ments, under this heading: “On attitude of 
court attendants; intimidation of witnesses; 
needless delays, etc. This information is 
requested in order that your experience may 
be of definite assistance to the authorities in 
improving conditions. It is understood that 
this is given in a constructive spirit, rather 
than that of criticism.” 

At the bottom of the sheet is the following 
note: “It is suggested that you show this 
blank to clerk of court to which you are sum- 
moned and explain the objectives of the 
Legion.” 

This is a most ambitious and extraordinary 
plan to promote better justice. It calls for an 
incalculable amount of earnest effort. But 
there is little reason for assuming that it can- 
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not develop into a salutary movement. While 
improving present conditions it can steadily 
advance permanent reforms. 

It may occur to some that there is an ele- 
ment of impertinence in the whole undertak- 
ing. A great judicial system, which may to 
some of it; ministers appear to be complete in 
itself, is picked out for voluntary aid. If this 
judicial system were functioning as well as it 
should such an attempt might be construed as 
being mildly contemptuous. But the judicial 
system, though it commands the services of 
many excellent judges, is so lacking in inte- 
gration that those in it who would willingly 
correct its weaknesses are virtually unable to 
act. 


Speaking of courts generally however, it 
would seem that however the law may dis- 
pose of the specific power of selecting names 
from which jury panels are drawn, it is a 
matter in which the judges may, if they will, 
exert a powerful influence. In less populous 
localities it should be an easy matter for the 
judges to induce the officials who make up 
lists to raise their standards. In such dis- 
tricts it is probably a lack of a proper stand- 
ard, rather than any other defect, which is to 
be blamed if jury service tends to slump down 
to the level of those who have no important 
business of their own to attend to. In large 
cities, according to a survey made a few 
years ago by Professor Callendar, the person- 
nel standards are obviously low. It should 
not be necessary for judges to ignore the sit- 
uation. In some places they have virtual con- 
trol through their appointment of jury com- 
missioners. This is the case in Chicago, and 
yet the practice seems to be to lecture jurors 
when they make stupid mistakes rather than 
to lecture the jury commissioners. 

The judges have the best opportunity to 
gauge the quality of jurors. It is not enough 
that juries usually return correct verdicts. 
The public service can command the aid of 
jurors of more than average intelligence and 
experience. It is impossible to believe that 
political timidity accounts for judicial 
indifference. It is more likely the case that 
individual judges are busy and in most cities 
their court does not possess organic powers 
that are necessary for responsible administra- 
tion. 

The matter of the original selection of jur- 
ors is one of the big factors in jury trial.. If 
one can rely on statements made in many jur- 
isdictions it is a factor which has been gener- 
ally disregarded. Judges can, if they have 
the will, find means to overcome this evil, and 
without. offending their constituents. The 
man who wants to be a juror for the fun of 
it, or for the fees, is a rare bird, and is usu- 
ally to be classed among the undesirable. 





The Lord Chancellor as a Minister of Justice’ 


By KenneTtTH M. JoHNsON+ 


In almost every activity requiring two or 
more branches, we have come to realize that 
to have siiccessful operation, there must be 
an executive head having general powers of 
control and supervision. The best illustration 
of this is found in modern business, and per- 
haps the most glaring lack of it in our legal 
system. Judge Benjamin N. Cardozo of the 
New York Court of Appeals has expressed 
the idea very clearly as follows: 


Today courts and legislature work in separa- 
tion and aloofness. The penalty is paid both in 
the wasted effort of production and in the low- 
ered quality of the product. On the one side, the 
judges left to fight against anachronism and 
injustice by the methods of judge-made law, are 
distracted by the conflicting promptings of justice 
and logic, of consistency and mercy, and the out- 
put of their labors bears the tokens of the strain. 
On the other side, the legislature informed only 
casually and intermittently of the needs and prob- 
lems of the courts, without expert, or responsible, 
or disinterested, or systematic advice as to the 
workings of one rule or another, patches the fab- 
ric here and there, and mars often when it would 
mend. Legislature and courts move in proud and 
silent isolation. Some agency must be found to 
mediate between them. The task of mediation is 
that of a ministry of justice.1 

Not only is there a lack of co-operation 
between the judicial and legislative bodies, 
but there is also a lack of control over and 
co-operation between the various courts them- 
selves ;? neither is there adequate machinery 
for the interchange of various judicial prob- 
lems for consideration and solution. Under 
such conditions it is no wonder that one hears 
on every hand criticisms of our legal machine: 
the wonder is that it keeps functioning at all. 

Because of the above facts, and due to the 
fact that it is the duty of no one particular 
person or body to study the present, and to 
prepare and advise for the future, our pres- 
ent system tends to rigidity. Although it 
has been said that lawyers and judges are 
the most conservative class that can be found 
and that as a group they oppose change, it 
has been shown in the past and it is clearly 
evident in the present that they are ready and 
even anxious to accept any worthy reform. 

*This paper was prepared at the Law School of 
Stanford University, in connection with a study 
of the problems of the administration of civil 
justice, and under the guidance of Professor 
Clarke Butler Whittier. 

+Of the California Bar..- 

1Judge Benjamin N. Cardozo, “A Ministry of 
Justice,” 35 Harv. Law Rev. 113. 

2J. H. Wigmore, in 1 Jour. of Amer. Jud. Soc. 
7: “What we preach is a chief judicial superin- 
tendent, who shall have the power and duty to 
inquire into each and every botch product of our 
judicial system, and to take measures to prevent 


the recurrence of such failures.” Also in 11 IIl. 
Law Rev. 45. 
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The principal difficulty lies not in an unwill- 
ingness on the part of the bar to accept re- 
forms, but in the absence of a prime mover 
having lees! power. Because of this tendency 
to rigidity, the attempts to remedy the situa- 
tion have perforce been in the direction of 
duplication, that is we have set up quasi- 
judicial bodies and administrative boards 
which in certain fields are displacing the 
courts simply because the latter cannot 
(rather than will not) change to meet an 
altered social and economic world. It would 
appear that the more logical remedy would 
be to adjust and improve the tribunals we 
have, rather than the extravagant one of 
setting up new bodies. 

The success of the present English legal 
system has often been commented on, and as 
a rule attention is directed to various perfec- 
tions in detail rather than to underlying con- 
siderations. The purpose of this paper is to 
call attention to one of the underlying factors 
that has made this perfection of detail pos- 
sible. England has no ministry of justice as 
such, but to all intents and purposes the Lord 
Chancellor performs the functions of such a 
ministry. The writer feels that the Lord 
Chancellor functioning as a Minister of Jus- 
tice is one of the basic reasons for the success 
of the English system. Such a function of the 
Chancellor is not the result of a single directed 
move, but is the result of historical develop- 
ment, an available office, in most cases a con- 
scientious office holder, and a pressing need. 
Perhaps the best method by which to explain 
the office and to show its relation to the super- 
vision of the courts and judicial reform, is to 
outline the functions of the Chancellor at the 
present time. 

To understand the Lord Chancellor it must 
be remembered that the Chancellor is one of 
the few historically important offices that per- 
sist in importance down to the present time. 
In the past, when one thought of the Chancel- 
lor, one thought of a judge, and it is true that 
the Chancellor first rose to importance as a 
judge in Chancery. This aspect has to a large 
extent passed away, and in fact did so before 
the Judicature Acts.? It is rather interesting 
to note, however, that at the present time the 
Chancellor is technically a Justice of the 
Peace, the lowest judicial officer, in addition 
to his higher judicial positions.* 


Judicature Acts Fix Status 


The present status of the Lord Chancellor 
as a judge in courts of first instance was 


866 Solicitor’s Journal 16. 
419 Halsbury’s Laws of England 1132. 
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largely fixed by the Judicature Act of 1873.5 
This was the first of a series of Judicature 
Acts, and completely revolutionized the Eng- 
lish judicial structure. In fact it is safe to 
say that this was one of the most epoch mak- 
ing statutes that has ever been passed in 
relation to the administration of justice. Be- 
fore this act the courts of England were in 
an extremely chaotic condition; this act uni- 
fied in the Supreme Court of Judicature about 
twenty-two different courts, including the old 
Court of Chancery which became a division of 
the High Court of Justice* The Judicature 
Acts are also famous for the merging of the 
common law and equitable jurisdictions. 


In 1925 the Supreme Court of Judicature 
(Consolidation) Act, 15-16 Geo. 5, Ch. 49, was 
passed; this act repealed almost all of the 
Judicature Act of 1873, and the acts of 1875, 
1877, and 1910 in toto. Altogether 107 acts 
relating to the Supreme Court were repealed 
in part or in the entirety. Of course a con- 
solidation act does not purport to enact any- 
thing new, but simply collects in logical form 
and without repetition all of the previous acts 
on the same subject. There may be a small 
amount of new material added, but as a rule 
any changes would be minor. As a result of 
this late statute, all citations in reference to 
the Supreme Court are made to this enact- 
ment, although as a rule the same provisions 
would be found in some earlier statute. 


By statute the Chancellor is President of 
the High Court of Justice and a judge in it; 
in particular he is also President of, and a 
judge in, the Chancery Division. In the Court 
of Appeal, the appellate side of the Supreme 
Court of Judicature, the Lord Chancellor is 
President and an ex officio judge.?_ The Lord 
Chancellor is also by statute a judge in the 
Central Criminal Council, a part of the cen- 
tral office of the High Court. Thus by 
statute it is clear that the Chancellor has a 
right to act as a judge in the Supreme Court; 
as a matter of fact the Chancellor never sits 
as a judge in this court. As will be seen the 
Chancellor has many executive duties in rela- 
tion to this court, but due to the press of 
other duties has not acted there as a judge 
for many years.® 


The Lord Chancellor by virtue of his posi- 
tion as prolocutor of the House of Lords, is 
also what might be termed Chief Justice of 


536-37 Vic. ch. 66. 

6Ridge, Constitutional Law of England, p. 304 
(1922). 

715-16 Geo. V, ch. 49, sec. 2, 4, 6. 

“s Will. IV, ch. 36; 15-16 Geo. V, ch. 49, sec. 
* 9Report of the Machinery of Government Com- 
mittee, | es Reports, Commissions, ete. Vol. 


p. 5. 

poet Comatose = Deter a me King’s Bee 
vision, eports, Commissions, etc., Vol. 

XXXVII, p. 192. ? 
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the House of Lords when sitting as a court.° 
The House of Lords when functioning judi- 
cially forms the court of highest appeal for 
England. In so far as his other duties allow, 
the Chancellor is often present in this court 
and gives many opinions. In 1926, out of the 
twenty-four reported appeals to the House of 
Lords the Chancellor was actually present and 
gave an opinion in sixteen. 

The Lord Chancellor also sits with the Judi- 
cial Committee of the Privy Council, the court 
of last resort for the British Empire.+ As 
the Privy Council was originally the King’s 
Cabinet, the decisions of the Judicial Com- 
mittee are still in theory merely recommenda- 
tions to the Crown, but of course as a prac- 
tical matter the judgments are final. The 
Judicial Committee at the present time is the 
only part of the Privy Council that plays any 
role in the affairs of government. The six 
Lords of Appeal (peers created for this special 
purpose), the judges of the House of Lords, 
and certain judges appointed from the high 
courts of the Empire form the membership of 
the Judicial Committee.’* It is interesting to 
note that the Judicial Committee has the larg- 
est geographical jurisdiction of any single 
court in the world. One case may be from 
Canada, while the next will be from Ceylon 
or India'*; as a result the judges of this 
tribunal are required to have a more or less 
complete knowledge of many independent 
legal systems. In fact, in no other single 
court could such a knowledge of comparative 
law be obtained; thus this is an ideal place 
for the highest judicial administrative officer 
to have a seat. In 1926 thirty-two decisions 
were reported from the Judicial Committee, 
and of these the Chancellor participated in 
fourteen. 

In these two courts, the House of Lords and 
the Privy Council, we find the only places 
where at the present time the Lord Chancellor 
exercises purely judicial functions. The ma- 
jority of his duties at the present time may 
roughly be termed administrative. 


Minister, Legislator and Judge 

It should be noted, that as the Chancellor is 
a governmental officer as well as a judge, a 
practice has grown up whereby the Chancel- 
lor does not sit as a judge in either the House 
of Lords or the Judicial Committee when the 
case at bar even remotely involves affairs of 
state or political matters.‘ Viscount Birken- 


107 Halsbury Laws of England 97. For a gen- 
eral survey of the House of Lords as a court 
and the history of its development, see, McIlwain, 
Cc. H., “The High Court of Parliament and Its 
Supremacy.” 

117 Halsbury Laws of England 97, 50-51 Vic. 
ch. 70, sec. 5. “The Lord Chancellor and the 


Privy Council,” 2 Canadian Bar Rev. 402. 

: <—eeere, W. B., “The Governments of Europe,” 
" 13Ridge’s Constitutional Law of Eng., p. 247. 

Jenks, E., “Short History of Eng. Law,” p. 366. 
14152 Law Times 76. 
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head (who was Lord Chancellor in 1919) 
states : 


The Lord Chancellor is both the buffer and 
the link between the judiciary and the other 
supreme activities of the Government. His 
utility in that respect lies in the fact that he 
so acts both between the executive and the 
judiciary, and between the legislative and the 
judiciary: that is to say, that he is not only at 
once a minister and a judge, but also a legis- 
lator and a judge. He could not combine these 
functions were it not that, when the exercise 
of the executive power comes to be examined 
by the judiciary, he can for the moment stand 
aside and allow the very great judicial per- 
sonages (the Lords of Appeal) whom compara- 
tively recent wisdom has created for that pur- 
pose, to bear the burden of that examination.15 


As was indicated above, the Chancellor is 
related to the legislative department of the 
government. The Lord Chancellor is said to 
be speaker of the House of Lords by prescrip- 
tion,’ and a member by statute.17_ The office 
of speaker here is in no way comparable to 
that of speaker in the House of Commons. 
The powers of the office are limited to the 
putting of questions and other purely formal 
proceedings.'"* The Lord Chancellor really 
has no more authority than an ordinary mem- 
ber; the rules of order and the precedence of 
speakers are determined by a vote of the 
House and not by the Chancellor. As a mat- 
ter of fact the Chancellor because of the dig- 
nity of his position is given precedence when 
he arises. The Chancellor himself votes on 
every question, and frequently addresses the 
House in formal debate as would an ordinary 
member. In actuality this is a function that 
the Lord Chancellor attends to very assidu- 
ously, and a scanning of the “Debates of the 
House of Lords” reveals that the Chancellor 
is on the “woolsack” at practically every 
session. 

The Lord Chancellor when presiding, “sits 
on a large couch or divan known as the 
‘woolsack,’ which term originated in the reign 
of Elizabeth when a statute was passed pro- 
hibiting the exportation of wool from Eng- 
land. The Judges in the House of Lords in 
order to show their approval of the measure 
and to emphasize the desirability of creating 
a home market for English grown wool had 
their bench stuffed with it.”’® 
oom Birkenhead, “Points of View,” Vol. 

eT Halsbury Laws of England 87. 

1731 Hen. VIII, ch. 10, sec. 8. 

187 Halsbury Laws of England 88; 162 Law 
Times 57. Lord’s Standing Orders No. 20, (Pub- 
lic Business) “. . . he is not to adjourn, or 
do anything else as the mouth of the House, 
without the consent of the Lords first had, ex- 
cepting the ordinary thing about bills, which are 
of course wherein the Lords may also overrule, 
as for preferring one bill before the other and 
such like, and in case of difference among the 
Lords it is to be put to the question.” 


i9Munro, W. B., “The Governments of Europe,” 
p. 109. Wright and Smith, “Parliaments Past 


OF THE 


The Lord Chancellor is also a member of 
the Cabinet.2° Thus the Chancellor is a mem- 
ber of the Government and a part of the 
Ministry; as such he is appointed by the King 
on recommendation of the Prime Minister, 
and changes with each change in the Min- 
istry. The Chancellor is as a rule selected 
from the office of Attorney General or Solic- 
iter General.?!_ He is said not to be a mem- 
ber of the Cabinet by right, but because his 
duties as Keeper of the Great Seal make him 
necessary to the innermost councils of the 
Crown.22 The Chancellor is still the Keeper 
of the Great Seal, and is invested with office 
by being presented with the seal by the King. 
At the present time this office amounts to little 
more than a mere title, although there is still 
a limited use of the Great Seal in the authen- 
ticating of certain formal state documents 
such as treaties, warrants of peerage, and the 
commissions appointing judges to the Supreme 
Court.?% 

Important as Legislator 

Perhaps some of the most important duties 
of the Lord Chancellor concern him as a 
legislator. There are two aspects of this; 
one, the Chancellor as making rules and or- 
ders of various sorts that have the force of 
statutes and are made under statutes giving 
the Chancellor that power; two, as actually 
introducing and urging measures in Parlia- 
ment. As was seen, the Chancellor is a mem- 
ber of the House of Lords and may directly 
influence legislation there, and as he is a 
member of the Cabinet may work indirectly 
in the Commons. Of course to a very great 
degree the power of the House of Lords has 
been done away with, but measures may still 
be introduced there, and this serves the pur- 
pose sought by the Chancellor. This is a 
field in which the Chancellors have been 
active for many years. As far back as 1343, 
we find the Chancellor urging Parliament to 
provide for the execution of justice.2* It is a 
matter of record that the Chancellors have 
taken on themselves the responsibility for 
measures of improvement not only in the ad- 
ministration of justice, but also in the field 
of substantive law. 

For example the Judicature Act of 1872, the 
far-reaching nature of which has already been 
commented on, was introduced into Parlia- 
ment by Lord Chancellor Selborne?®, and in 
1925 we find Lord Chancellor Cave working 
and Present,” this is a popular book giving a 
complete description with illustrations of the 
legislative plant in England, and also its history. 

— “Constitutional Law of England,” 
Dt Halsbury Laws of England 80. 

227 Halsbury Laws of England 87. 

23Crown Office Act, 58-54 Vic., ch. 2, sec. 31; 
Great Seal Act of 1884, 47-48 Vic., ch. 30; Statu- 
tory Rules and Orders, 1916, No. 673. 

24Rotuli Parliamentorum, Vol. II, p. 136 b 


25Hansard’s Parliamentary Debates, Third 
Series, Vol. CCXIV, p. 33. 
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for the Consolidation Judicature Act.2* The 
following reforms are largely the result of 
the activities of the various Chancellors: 


The fusion of law and equity. 

The changes in the law of evidence. 
Abolition of the Ecclesiastical Courts. 
The Criminal Evidence Acts. 

The series of acts as to real property. 
Marriage and divorce reform. 


It seems part of the tradition behind the 
office that the Chancellor interest himself in 
and furthers legal reforms of various sorts. 
Undoubtedly one of the reasons for the suc- 
cess of the British legal system, lies in the 
fact that there is one man on whom responsi- 
bility centers, and because that person is 
answerable he takes it on himself to see that 
the proper reforms are introduced, Because 
of his position in relation to the government 
the Chancellor must realize the need, and has 
the power to effectuate the remedy. 


The Law of Property Acts, which culmi- 
nated in the Consolidation Act of 1925,27 are 
a very good illustration of how the Chancel- 
lor’s office operates, and how the various 
Chancellors co-operate in securing the enact- 
ment of statutes. Three Chancellors, Birken- 
head, Haldane, and Cave, worked to have 
these measures put through.2® At various 
times the Acts were known by the name of 
the Chancellor who was using his influence to 
put them through, as Haldane’s Acts, or 
Birkenhead’s land reforms. 


These enactments absolutely altered the old 
common law rules as to real property law; 
doing away entirely with many of the most 
fundamental conceptions of the common law.”® 
The Consolidation Act of 1925 is said to 
amount to the most important statute in rela- 
tion to land since the passage of the Act of 
Charles II in 1660, which abolished military 
tenures. 


Of course it may be said, and in America 
the question at once arises, is it wise to thus 
mingle legislative functions with those which 
are administrative and judicial? There is no 
doubt but that a great deal may be said for 
the strict cleavage and separation of powers; 
however, the following conversation taken 
from the “House of Lords Debates” indicates 
that there are some advantages to be had 
from the mingling of powers: 


Lord Chancellor Cave: “I am rather afraid 
of inserting the words, ‘or implied,’ and I pre- 
fer the clause as it stands, but I will consider 
between now and the report stage whether I 
can suggest some recognized ferm of words 
that will satisfy the noble Lord.” 


2660 House of Lords Debates 194 (1925). 
2715 Geo. V, ch. 20, 1925. 
2830 Law Quar. Rev. 35; 69 posteteer’s Journal 
97, 338; 57 Soliciter’s Journal 682, 713 
sree D. C., in 12 American Bar Asso. Journal 
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Viscount Haldane: “I hope the Lord Chan- 
cellor will consider very carefully. We have 
enough trouble sitting in this House judicially, 
in deciding the meaning of the word, ‘ex- 
pressed,’ and to put in the words, ‘or implied,’ 
will open up a sea of trouble for us.”%° 

During comparatively recent years there 
has been considerable improvement in what 
might be termed the “business management” 
of the Lord Chancellor’s office. Prior to 1885 
there were no permanent clerks in the Lord 
Chancellors office, and there was a tradition 
that the records of the Chancellor were his 
own personal property; they were considered 
too personal for his successor to have. As a 
result, each succeeding Chancellor was largely 
deprived of much valuable information col- 
lected by his predecessor in office. This tradi- 
tion is: now abandoned, and each new officer 
benefits by the past records.** 


The administrative staff of the Chancellor’s 
office was for the most part acquired in 1885, 
by the amalgamation of the Crown Office in 
Chancery, a very old office relating back to 
the department of Chancery, with the Lord 
Chancellor’s office. This was done by ap- 
pointing the principal secretary of the Chan- 
cellor to the office of Clerk of the Crown in 
Chancery.*? As the Clerk of the Crown was 
and is a permanent office, this act created the 
office now known as the Permanent Secretary 
of the Lord Chancellor. In theory the two 
offices are distinct, the Permanent Secretary 
being appointed by the Chancellor, and the 
Clerk of the Crown by the King on the nom- 
ination of the Prime Minister. The continu- 
ance of the custom depends on the two min- 
isters deciding on the same person for both 
offices, although under the Consolidated Judi- 
cature Act of 1925 it is tacitly assumed that 
the same person will hold both offices.** As 
a result the Chancellor’s principal assistant 
now carries over from one Chancellor to an- 
other, and thus a certain continuity in the 
work is preserved. 


There are about fourteen secretaries in the 
Lord Chancellor’s office, each of whom might 
be considered as a head of a department, for 
each has to do with a certair phase of the 
work that is carried on by the office. Since 
1885, two other secretaries of the Chancellor 
have been made permanent by combining them 
with some of the ancient permanent offices. 
The Secretary of Commissions, and the Sec- 
retary of Presentations have been joined with 
the offices of Deputy Sergeant at Arms of the 
House of Lords, and Deputy Clerk of the 
Crown respectively. 


3060 House of Lords Debates 771 (1925). 


emert of Machinery of Gov. Comm., 1918, 
Pp. 70. 


empepert of Machinery of Gov. Comm., 1918, 
Pp. » 


3315-16 Geo. V, ch. 49, sch, III. 
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The Chancellor is, of course, a very busy 
man, and as has been seen already, must have 
a detailed knowledge in a variety of fields. 
The Lord Chancellor secures this knowledge, 
when he is unable to do so personally, by the 
appointment of a committee to make an in- 
vestigation, whenever certain matters appear 
to need studying in order to correct some 
fault. These committees as a rule make a 
very careful and thorough study of the matter 
in hand, and it sometimes takes years for 
them to compile their report. Most of the 
minor reforms in the administration of justice 
are preceded by a committee study of this 
sort. As a rule if there is a change in the 
Chancellorship while a committee is operat- 
ing they continue and make their report to 
the next Chancellor. The detail of these re- 
ports is amazing, and after studying’ one of 
the reports, one feels that here is a complete 
analysis of the situation. Following is a list 
of recent reports, and the titles of the reports 
give a fair idea of their range and nature. 

1. Report of the Lord Chancellor’s Com- 
mittee on County Courts, with suggestions for 
the alteration of districts.54 

2. Report of the Committee appointed by 
the Lord Chancellor to consider the account of 
legal proceedings between parties in this coun- 
try and parties abroad, and the enforcement of 
the judgments and awards. Model bills are 
included.®5 

3. Report to the Lord Chancellor on the 
operation of the Land Registry Acts.3¢ 

4. Report of the Lord Chancellor’s Commit- 
tee on the staff of the County Courts, their 
remuneration and conditions of employment. 
Also suggestions for greater efficiency.8? 

5. Report of the Lord Chancellor’s Commit- 
tee on the alteration of Criminal Procedure.*8 

6. Report of the Lord Chancellor’s Commit- 
tee to consider County Court costs.39 

7. Report of the Lord Chancellor’s Com- 
mittee on the operation of the Public Trustee.*° 

8. Report of the Lord Chancellor’s Com- 
mittee on District Probate Registrars.*1 

9. Report of the Lord Chancellor’s Com- 
mittee on the Law of Property Consolidation 
Bills.42 

Miscellaneous Duties 


The office of Lord Chancellor at the present 
time has many minor functions of an admin- 
istrative nature; some of these are survivals 
from earlier days, while others have been but 
recently imposed by statute. Thus, as at one 
time the Chancellor was a high ecclesiastical 
officer, we find that he still appoints to cer- 


341919, Reports, Commissions, etc., Vol. XIII. 
351919, Reports, Commissions, etc., Vol. XXIV. 
361919, Reports, Commissions, ete., Vol. XXIV. 
371920, Reports, Commissions, etc., Vol. XIII. 
881923, Reports, Commissions, etce., Vol. X. 
391923, Reports, Commissions, etc., Vol. X. 
401923, Reports, Commissions, etc., Vol. XII. 
411923, Reports, Commissions, etc., Vol. XII. 
421924, Reports, Commissions, etc., Vol. XI. 


tain livings (pastorates in the Church of Eng- 
land).* At the present time there appears 
to be a good deal of dissatisfaction with the 
methods of appointment to these livings and 
with the authority of the Chancellor in par- 
ticular.44 In view of the present nature of 
the office in general, it must be admitted that 
this function is anomalous. In the past the 
Chancellor, by virtue of his office as a sort of 
special representative of the King, was con- 
sidered the guardian of the insane. In recent 
years while in theory the Chancellor still re- 
tains this function, in practice it amounts to 
very little; since the Mental Deficiency Act 
of 1913, the judicial part of this work has 
been handled by the masters in lunacy.*® 

Recent statutes have placed the Public 
Trustee, one whose duty it is, in certain cases, 
to care for money belonging to infants and 
the mentally incompetent, under the authority 
of the Chancellor.4¢ The Chancellor in co- 
operation with the Treasury Department 
makes the rules which govern the Public 
Trustee, and the latter is responsible to the 
Chancellor. 

The Lord Chancellor by recent enactments 
has been given a certain jurisdiction in rela- 
tion to land. The Chancellor under the Land 
Registration Act appoints the chief Reg- 
istrar,*7 and makes the rules for the conduct 
of his office.*® The general rules of procedure 
for the registration of land are made by a 
board consisting of the Chancellor as head, a 
judge of Chancery, the Chief Land Registrar, 
and three other persons, one chosen by the 
General Council of the Bar, another by the 
Minister of Agriculture, and the third by the 
Council of the Law Society.4® Also, under 
the recent Property Act the Chancellor is to 
prescribe the form of contract for the sale of 
land.5° 

Directs and Appoints Judges 

It is in relation to the judiciary that the 
administrative work of the Lord Chancellor 
reaches its greatest importance. Throughout 
the Supreme Court he has very great powers; 
in fact the Chancellor is the executive head 
of this court and responsibility rests with him 
for the efficiency of this forum. As was stated 
before, the Chancellor does not act as a judge 
here, but does have large powers of control 
which he in fact exercises. The judges of 
the Supreme Court are appointed by the King, 
but it appears that the words of the Chancel- 

43Blackstone’s Commentaries, Vol. III, p. 47. 

44241 Edinburgh Rev. 267. 


45Report of the Machinery of Government Com- 
mittee, 1918, p. 12. 

46Public Trustee Act, 1906, 6 Edward VII, ch. 
55, sec. 14. 

47Land Registration Act (Consolidation), 1925; 
15-16 Geo. V, ch. 21. 

48Statutory Rules and Orders, 1926, p. 762. 

4915-16 Geo. V, ch. 21, sec. 144. 


50Law of Property Act, 1925, 15 Geo. V, ch. 20, 


sec. 46. 
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lor have great weight with the Prime Minister 
as to the recommendations, and that when a 
judge is appointed to a vacancy in the High 
Court, this is done on the recommendation of 
the Chancellor alone.®* 


In general all the officers of the Supreme 
Court are appointed by the Chancellor with 
the exception of the Masters on the King’s 
Bench side, the officers of the Probate and 
Admiralty Division, the clerks in the offices 
of the Masters in Lunacy, and the personal 
clerks of the Judges.5? The Chancellor also 
has the power to dismiss, although ordinarily 
the officers remain as long as their work is 
satisfactory, or as long as they wish to remain. 
There is compulsory retirement at the age of 
seventy-two, except as the Chancellor may 
direct.5 The Chancellor and the Treasury 
determine the salaries of the officers, and may 
create new offices when the need arises.™* 


The Clerk of the Crown, the Permanent 
Secretary of the Lord Chancellor, is the Ac- 
countant General of the Supreme Court.®® 


The Lord Chancellor may with the permis- 
sion of the President of the Division con- 
cerned, when it is required to facilitate busi- 
ness, request the Judges of one Division to sit 
in another; he may also with the consent of 
the Presidents of the Divisions involved, re- 
distribute the business of the High Court, and 
may direct to which division an appeal from 
the County Courts will go.5® Whenever it is 
required by the press of business, the Lord 
Chancellor may request any judge of the High 
Court, or any ex-judge of the Supreme Court 
to sit in the Court of Appeal.5? These provi- 
sions make for great elasticity in the opera- 
tions of the Supreme Court; here is not the 
rock bound structural rigidity of the ordinary 
judicial apparatus, but a flexibility and an 
adaptability suggestive of modern business 
methods. 


How Procedure Is Regulated 


It is well known that the rules of practice 
and pleading for the Supreme Court are “rules 
of court” and are made by a committee con- 
sisting of the Lord Chancellor, chairman, the 
Lord Chief Justice, the Master of the Rolls, 
the President of the Probate Division, two 
Barristers, two Soliciters, and four other 


514 American Judicature Society Journal 133. 


(Note at end of article.) Report of Machinery 
of Gov. Comm., 1918, p. 66. 

52Consol. Jud. Act, 1925, 15-16 Geo. V, ch. 49, 
secs. 110, 114. 

53Consol. Jud. Act, 1925, 15-16 Geo. V, ch. 49, 
sec. 127. 

54Consol. Jud. Act, 1925, 15-16 Geo. V, ch. 49, 
sec. 118. 

55Consol. Jud. Act, 1925, 15-16 Geo. V, ch. 49, 
sec, 133. 

s6Consol. Jud. Act, 1925, 15-16 Geo. V, ch. 49, 
secs, 3, 57. 

57Consol. Jud. Act, 1925, 15-16 Geo. V, ch. 49, 
sec. 99. 
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judges of the Supreme Court selected by the 
Chancellor. This committee makes all the 
rules, and they are found collected in the 
“White Book,” or “Annual Practice”; of 
course, the rules also appear as they are 
issued in the current volume of Statutory 
Rules and Orders. This method of dealing 
with the details of practice and pleading seems 
to be working very satisfactorily, and there 
is no doubt that under this system great strides 
have been made in procedure.*® The big ad- 
vantage is flexibility, and the possibility of 
experiment without a permanent statutory 
change that might prove unworkable. Also, 
it seems extremely wise to have the rules 
made by those who are most familiar with 
the needs and the faults. The Permanent 
Secretary is the secretary of the rule making 
body, and requests, complaints, and sugges- 
tions come to him; the general office work of 
the committee is handled by the office staff of 
the Chancellor. Of course any rules that are 
made in this manner may be rejected by Par- 
liament, but so far none have been. 


Rules of Court serve very well to illustrate 
what seems to be a very prevalent type of 
English legislation. This may be termed for 
lack of a better term skeleton legislation. In 
the legislative act an attempt is not made to 
lay down the detail; the general conception 
or policy only is laid down, and to others is 
given the power to fill in the detail and to 
change that detail when the need is felt. In 
all enactments in reference to the administra- 
tion of justice it is usually the Chancellor, or 
the Chancellor with the advice of others who 
is to fill in such detail. The big advantage of 
this method is that when any change becomes 
necessary, such change may be made by ex- 
perts as to the matter in hand, and without 
resort to the slow and cumbersome method 
of Parliamentary action. 


The prevalence of such legislation is shown 
by the fact that for the last ten years the 
volume of Statutory Rules and Orders has 
been much larger, and in some cases twice as 
large as the statute book for the same year. 
These Statutory Rules and Orders contain the 
detail that is made under the authority of 
various acts giving to some person or body 
that power. 
_ The Lord Chancellor personally appoints the 
judges of the County Courts and may remove 
them for misbehavior.5°® There are about 
fifty-five of these operating in a much larger 
number of courts, that is the County Court 
judges do not remain in one district the whole 
time. In order to appoint these the Chancellor 
must keep in close touch with the bench and 

58Rosenbaum, §S., “Rule Making Authority 


in 
the English Supreme Court,” p. 21, and last 
chapter; 4 Law Magazine and Rev. 138 (19165). 


59County Courts Act, 1888, 51-52 % 
secs, 8, 15. . 7 oe 





58 JOURNAL OF THE 


bar of many localities. It might seem that 
here would be a place where political con- 
siderations would enter to a degree, and no 
doubt if there were two equally capable men, 
the one who was a member of the Chancel- 
lor’s party would get the appointment. On 
the whole, however, it appears that political 
motives have not been unduly important for 
many years.® 


The Chancellor also selects five judges who 
act as a rule-making body for the County 
Courts.*t The rules so made, before they be- 
come operative, must be ratified by the rule- 
making body of the Supreme Court, and so 
once again the Chancellor is brought into close 
contact with the machinery of the administra- 
tion of justice. 


Great Flexibility of Control 


In recent years it was felt that the organ- 
ization of the County Courts was antiquated 
in that it failed to correspond with modern 
population centers. Prior to 1924 these dis- 
tricts could only be altered by an order in 
Council.®? In 1924 an act was passed giving 
to the Chancellor the power to alter the dis- 
tricts.°2 Soon after this, the Chancellor ex- 
ercised his newly acquired power, and since 
1924 there have been a series of orders mod- 
ernizing the districts and providing for new 
sittings.®* 

The Justice of the Peace in England forms 
the lowest branch of the judiciary; there are 
a few salaried magistrates, known as stipendi- 
aries, but nearly all serve without pay.® 
These justices are appointed by the King on 
the recommendation of the Chancellor. In 
the past they were recommended to the 
Chancellor by the Lords Lieutenant, a local 
police and political officer, it being impossible 
in such a situation for the Chancellor to have 
a personal knowledge of the candidates. In 
the early part of the present century it began 
to be felt that politics was entering too much 
into the selections ;** as a result a Royal Com- 
mission was appointed to make an investiga- 
tion of the matter. This Commission re- 
ported in 1910, and recommended that local 
committees be set up having the duty of nom- 
inating to the Chancellor the persons to be 
appointed.*? This was soon put into opera- 
tion; at the present time the detail of this 

s0Birkenhead. “Points of View,” Vol. I, p. 118. 

61County Court Act, 1888, 51-52 Vic., ch. 43, 
sec. 164; Rosenbaum, §S., “Rule Making Authority 
in the English Supreme Court,” p. 208. 


6251-52 Vic., ch. 43, sec. 4. 

“ced Courts Act, 1924, 14-15 Geo. V, ch. 17, 
sec. 9. 

64Statutory Rules and Orders, 1924, p. 190; 
1926, p. 338. 

6519 Halsbury Laws of England, sec. 1152; 
Harley, H., ‘The Courts of Birmingham,” 11 
Journal American Judicature Society, 167; 29 
Law Notes 181; 40 Law Magazine and Rev. 385. 

6698 Spectator 7, 824 (1907). 

671910 Reports, Commissions, etc., Vol. XXXVII. 


matter is handled by the Secretary of Com- 
missions in the Chancellor’s office. The rules 
of practice and similar details for the Justices 
of the Peace are made by the Chancellor.® 


Since 1922 the Civil Judicial Statistics have 
been published from the Chancellor’s office.®* 
These statistical studies of the operation of 
the courts are very complete, and give to one 
who studies them an accurate idea of the func- 
tioning of the Courts of England. The detail 
of the data is amazing, and is complete from 
the House of Lords and the Privy Council to 
the Justices of the Peace and the Sheriffs. 
In no other country has this been done to the 
extent that it has been in England; in the 
United States practically no judicial statistics 
are found. Prior to 1922, all the judicial 
statistics were issued from the Home Office 
which still puts out the criminal data. 


From what has been said it is clear that 
the Lord Chancellor and his office amount to 
a Ministry of Justice in fact, if not in name. 
It is interesting to note, that in spite of the 
great deal that is being done by the Chancel- 
lor and his office, there is a feeling, in Eng- 
land, that more should be done. Because a 
great deal of the present Chancellor’s time 
must be occupied with matters other than 
those relating to the administration of justice, 
many writers have urged the creation of a 
separate Ministry of Justice that would take 
over the administrative duties of the Chancel- 
lor in relation to the courts and provide a 
better staff.7° 


The Center of Responsibility 


In considering in a broad aspect the office 
of the Chancellor one thing stands out im- 
pressively, and that is that as to the admin- 
istration of justice the Chancellor is the center 
of responsibility. He is a judge in the courts 
of last resort, he appoints a majority of the 
judges, and to a degree controls the procedure 
of the courts. In addition he has shown a 
marked interest in the improvement of the 
substantive law. One reason why the English 
system works so well may be found in the 
fact that there is one man to whom responsi- 


_ bility can be traced; fortunately that man has 


the power to remedy, and the right to take 
the initiative in improving any faulty situ- 
ation. 

Another important factor in the English 
judicial system is the appointment of judges; 
in England there is not a single elective judge. 
The majority of the appointments rest with 
the Chancellor, thus giving to the one who 
bears the responsibility an opportunity to build 

68Summary Jurisdiction Act, 1879, 42-43 Vic., 
ch. 49 ,sec. 29; 15-16 Geo. V, ch. 45 sec. 7 and 

Orders, 1 


ch. 86; Statutory Rules and 926, p. 355. 
69Civil Judicial Statistics, 1922. < 


7066 Soliciter’s Journal 70; 16 Law Quar. Rev. 
129; 240 Edinburgh Rev. 128, 1924, : 
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up a good personnel. In the United States in 
one instance where an attempt was made to 
create an efficient court structure from the 
ground up, it was felt that the lack of ap- 
pointed judges was a serious detriment to the 
complete success of the plan. As a remedy the 
following suggestion was made, “to preserve 
popular power by having judges selected by 
an elected official charged with the administra- 
tion of justice.”"! The reference was to the 
Municipal’ Court of Chicago. In the United 
States, it is rather doubtful whether the peo- 
ple as a whole would accept the idea of ap- 
pointed judges, as a distrust of judges appears 
to be one of our superstitions.”? 





7TiHarley, H., “Business Management for the 
Courts,” 5 Va. Law Rev. 1. 

7T2However, the Ill. Const. Convention, 1920- 
1923, provided that there should be submitted to 
the voters of Cook County a proposal that met- 
ropolitan judges be appointed by the governor 
from nominations made by the supreme court. 
In California, the author’s own state, the official 
State Bar approved a plan involving appointment 
of all judges shortly after the writing of this 


It should be remembered also that the Eng- 
lish Parliamentary system as a whole is a 
responsible political unit, and that this feature 
of responsibility found in the Chancellor’s 
office is but one aspect of a principle that im- 
pregnates and controls the entire government. 


In conclusion if there is one lesson that may 
be learned from the office of the Chancellor, 
it is that there can be no doubt of the value 
of having some one person or department, 
with considerable powers of co-ordination and 
control, charged with the responsibility for 
the administration of justice. It seems strange 
that in our federal and state governments we 
should find a department of agriculture, or 
perhaps of fishery, but no department charged 
with the duty of considering how and where 
our legal machinery may be improved, and 
po the duty of accomplishing reforms of 
value. 


article. See this Journal, Vol. XII. No. ' 
108-9.—Editor. woe 


First Book on Judicial Administration 


Professor Willoughby’s Principles of Judicial Administration 
Will Serve Movement for Modernizing Justice 


Announcement is made of the completion 
and recent publication of a book entitled 
“Principles of Judicial Administration,” 
which is destined to play a large role in the 
movement for modernizing justice.* It is 
published by the Brookings Institution, 
Washington, D. C., and its author is W. F. 
Willoughby, Director of the Institute for 
Government Research, author of “Principles 
of Public Administration” (1927) and vari- 
ous other studies in government. 


We hasten to disclose a very noteworthy 
fact concerning this work, namely, that it is 
the only book dealing with the administration 
of justice in the United States. That it does 
so competently is to be presumed and is 
shown by a mere reading of the titles of its 
forty-four chapters. Closer inspection shows 
that it was not produced in response to any 
current demand, hastily, but is the product of 
ripe scholarship lent to this service over a 
considerable number of years. 

The author received law school training 
and has spent many years as an actual admin- 
istrator of government in many departments. 
For eight years Professor Willoughby was an 
organizer of government and administrator 
of virtually all its branches in Porto Rico, 
becoming finally Acting Governor. For two 
years he was political advisor in Peking. 
Following the war he was active in re-organ- 
izing departments in the federal government. 


*See advertisement on p. 63. 


Since then incessant study and teaching, the 
stimulation of study by other investigators 
and authors, and the rigorous discipline of 
writing, have all led up to this important 
work. 

The only book to compare it with is Bald- 
win’s “American Judiciary,” published in 
1905. It was about twenty-four years ago, 
when Judge Baldwin’s book was produced, 
that the agitation concerning judicial reform 
became conspicuous. It was twenty-three 
years ago that Roscoe Pound electrified the 
American Bar Association members in ses- 
sion in St. Paul with his analysis of the 
Causes for Dissatisfaction with the Adminis- 
tration of Justice. In recent years the move- 
ment which has been gathering momentum 
needed a comprehensive survey of the func- 
tion of administering justice, the state and 
national institutions for justice, analysis of 
defects and a presentation of principles 
approved by leaders of bench and bar. Pro- 
fessor Willoughby’s work accomplishes all 
this and also gives, chapter by chapter, infor- 
mation concerning progressive steps. 

This book will enable the busy, practicing 
lawyer to see all of his field of professional 
interests set forth in a cool, realistic manner, 
with no prejudice (unless it be that of the 
congenital optimist). The lawyer’s duty is 
faithfully to guide and protect his clients. In 
pursuit of this first duty he has been at times 
bewildered by the clamor of the demagogues. 
He has not found it easy to see the machinery 
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of justice as a whole, and realistically. But 
his reaction to sensible criticism has been 
encouraging. 

It will serve a great use in the law schools, 
where progressive teachers have needed a 
source book on the subject of judicial admin- 
istration. In this way it serves greatly to 
reduce the objections to adding a course for 
the purpose of enlightening law students con- 
cerning matters which are certain to affect 
their professional lives most seriously. 


A third great use will be found in political 
science courses, where it will unquestionably 
inform thousands of young men and women 
who are inquisitive concerning the most vital 
branch of government, and who have hardly 
been allowed a glance at the subject to this 
time. 


The chapter on “Administrative Adjudica- 
tion,” one which concerns lawyers but which 
few of them have had experience with, is 
especially valuable. Unlike older nations, we 
permitted a great deal of the administrative 
function to find a place in the judiciary. The 
drift for a number of years, in many states, 
as well as in the federal government, has 
been toward depriving (or relieving) the 
courts of powers and duties which they 
acquired in the last century. 

We like also the emphasis which this book 
places on civil justice. More technical and 
less dramatic than criminal justice, this study 
is nevertheless in many ways of greater ulti- 
mate consequence. 


Rather than to proceed with what might be 
called an ex parte, if not prejudiced, enthusi- 
asm for the book, we will merely add that 
there is a serviceable bibliography as an 
appendix, and then set forth the chapter 
headings as the best clue to the broad field 
which is presented. 


Contents 


PART I. PREVENTION 
CHAPTER 
Introduction. 

II. Prevention of Crime and Litigation 
III. Administrative Adjudication. 

IV. Conciliation. 

V. Arbitration. 

VI. Declaratory Judgments. 
VII. Advisory Opinions. 


PART II. ENFORCEMENT 


VIII. The Function of the Executive in 
the Administration of the Law. 
IX. Duty of Chief Executive to See 
That the Law Is Duly Enforced. 
X. Department of Justice and Office of 
Attorney General. 
XI. Office of Prosecuting Attorney. 
XII. Police. 
XIII. Office of Coroner. 
XIV. The Grand Jury. 
XV. The Accusatorial and Inquisitorial 
Systems of Criminal Enforcement. 


PART III. JUDICIAL ORGANIZATION 


XVI. The Judicial Function. 
XVII. Classes of Courts. 


XVIII. System of Courts in the United 
States. 

XIX. Unification of the System of State 
Courts. 


XX. Judicial Councils. 
XXI. Unified Municipal Courts. 
XXII. Abolition of Justice of the Peace 
Courts. 
XXIII. Small Claims Courts. 
XXIV. Juvenile and Domestic Relations 
Courts. 
XXV. Business Administration of Courts. 


PART IV. JUDICIAL PERSONNEL 


XXVI. An Independent Judiciary. 
XXVII. Methods of Selection of Judges. 
XXVIII. Tenure of Office of Judges. 

XXIX. Method of Removal of Judges. 


XXX. The Bar. 


PART V. PROCEDURE 
XXXI. Some General Considerations. 
XXXII. Legal Basis and Controlling Force 
of Rules. 
XXXIII. Preparation of the Case. 


XXXIV. The Trial: Role of the Judge. 
XXXV. The Trial: Production of  Evi- 
dence. 
XXXVI. The Petty Jury. 
XXXVII. The Question of Appeals. 
XXXVIII. The Sentence. 
XXXIX. Bail. 


PART VI. LEGAL AID 
XL. Provision for Meeting Court Costs. 
XLI. Provision for Counsel: General. 
XLII. Office of Public Defender. 
XLIII. Office of Legal Aid: Public. 
XLIV. Office of Legal Aid: Private. 
APPENDIX 


1. Bibliography. 


Character Test for Young Lawyers 


A new suggestion intended to aid in keep- 
ing persons of untrustworthy character out 
of the bar has been offered by Mr. R. Allan 
Stephens, Secretary of the Illinois State Bar 
Association. The proposal is that the license 
to practice be made for a five year period, 
with privilege of renewal indefinitely if the 
holder is still in practice and is able to show 
a clean record after five years. It really meets 
two needs because a number of lawyers drift 
into some other line of work within a few 
years after admission, and this plan would 
terminate their privilege, as should be the 
case of any person not actually in practice. In 
such a case, however, return to the bar should 
be possible under reasonable conditions, be- 
cause abandonment of the profession might 
not be permanent. The chief virtue of the 
proposal doubtless lies in the opportunity thus 
afforded for stopping the career of a licensee 
against whom justifiable complaints have 
been made. Much is said of the difficulty of 
judging moral qualifications in young men 
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just leaving school. A five years probation- 
ary period would doubtless afford a substan- 
tial test of character. The machinery required 
in order to test this proposal would be incon- 
siderable and the benefits, if only an occa- 
sional misfit were barred from practice after 
the test, would be of real value. 

In this connection something should be 
said about the ceremony of admission in IIli- 
nois. Candidates are required to present 
themselves before the Supreme Court for a 
public ceremony of investiture, after which 


they dine with the justices and the officers of 
the State Bar Association. They are not 
solicited to join the Bar Association, but they 
learn of its value to the profession and the 
state and choose their own time for seeking 
admission. The experience in recent years 
with this practice justifies the most emphatic 
opinion that it should be adopted in every 
state. Entrance to the bar should be so ob- 
served as to impress on the mind of the no- 
vitiate a sense of the great responsibility 
which he assumes. 


California Bar Act Held Valid 


Leading Case Holds Legislature Has Power to Regulate Bar— 
Bar Not Responsible However for Conduct of Judge— 
Basic Act Lately Improved 


From the first acceptance of the idea of bar 
integration in California the history of the 
movement has been one of dramatic occur- 
rences. During more than five months of 
this year’s legislative session the California 
State Bar has been fighting its battles in that 
assembly, and also for as long a period has 
been defending its right to exist in the highest 
court. Recent information supports the be- 
lief that the State Bar is now emerging into a 
period of calm assurance. Fate has dealt 
kindly with this institution, as it often does 
when a gallant fight is made. 


The Bar has been entirely successful in 
obtaining needed amendments to its basic act, 
adopted in 1927. Governors will now hold 
their office for two years instead of one. The 
procedure in disciplinary cases is simplified. 
This work begins with what are called 
“local administrative committees.” Changes 
in the law now eliminate findings of fact; per- 
mit local administrative committees to be 
divided into sections, each with such powers 
as may be prescribed by the Board of Gov- 
ernors; permit disciplinary proceedings to be 
brought in the county where the member 
maintains his office, as well as in the county 
of his residence; limits the power of local 
administrative committees with respect to in- 
vestigations to matters arising in their re- 
spective counties; gives to every member of 
the local administrative committee or unit or 
section thereof, as well as members of the 
board, power to administer oaths and issue 
subpoenas. 

The State Bar has had a committee at work 
for some time drafting a revision of the cor- 
poration laws, which are archaic and need- 
lessly prevent incorporation in that state. At 
the recent session the Bar sponsored a suc- 
cessful measure to permit of submitting a 
constitutional. amendment, the effect of which 


is to give the legislature power to remedy the 
situation at its next biennial session. 

It would appear that the programme for 
raising standards of legal education espoused 
by the State Bar and submitted to the Su- 
preme Court for approval affronted legislators 
more than any of the numerous things which 
the Bar has done. At any rate a bill was 
passed which would take from the Bar and 
the Supreme Court all power to determine 
educational qualifications and requirements 
for admission. 

Bar Act Held Constitutional 

The newspapers have kept the entire coun- 
try informed about the impeachment of Judge 
Carlos S. Hardy, of Los Angeles, who ad- 
mitted that he had received a considerable 
sum of money in connection with the affairs 
of Mrs. Aimee Semple McPherson. Before 
the legislature was in session the State Bar 
started an investigation of this matter. Be- 
fore going far the judge declined to answer 
questions and disputed the right of the Bar 
to investigate. When a Superior Court judge 
declined to compel Judge Hardy to testify 
the Bar applied to the Supreme Court for a 
writ of mandate. 

The suit was fought hard with distinguished 
counsel on both sides. The defense urged a 
long line of objections to the validity of the 
State Bar act. The decision of this suit, by 
a unanimous court, while holding that a judge 
was beyond the disciplinary powers of the 
State Bar, nevertheless upheld the act as 
against every attack. The decision was 
merely an interpretation of powers, and leaves 
the State Bar free from responsibility for 
the conduct of judges, which seems quite de- 
sirable, especially in view of the power of 
impeachment provided by the constitution, to 
say nothing of the judicial recall law. The 
need for interpretation grew out of the Cali- 
fornia law which forbids judges to practice 
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law, but in another place appears to define 
the practice of law as the trying of cases in 
court. 


The court declares in this opinion, written . 


by Mr. Justice Richards, that it was perfectly 
competent for the legislature to set up the 
State Bar as a public corporation, because of 
the public character of the profession of the 
law. 

The opinion comments at some length upon 
the long history of the legal profession and 
its intimate relation to the administration of 
justice. Without the Bar, Mr. Justice Rich- 
ards indicates, the courts would find it difficult 


to function and the orderly administration of 
justice would be impossible. 

In commenting upon the power of control 
and discipline lodged by the legislature in the 
State Bar, the court says: 

“The membership, character and conduct of 
those entering and engaging in the legal pro- 
fession have long been regarded as the proper 
subject of legislative regulation and control; 
and it has never heretofore been considered, 
so far as we have been made aware, that, 
at least in this commonwealth, the exercise of 
a reasonable degree of regulation and control 
over the profession and practice of the law 
constituted an intrusion into the domain of 
our state organization constitutionally assigned 
to the judicial department thereof.” 
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2d Series. 


@ Words and Phrases makes possible the selection of the right 
word or term when drawing wills, deeds, contracts, and all 
sorts of other agreements which require the exact use of either 
legal or non-legal terms. 


@ It is the cheapest insurance against mistakes that a lawyer 
can buy. 





-:- Order Now -:- 


WEST PUBLISHING CO., St. Paul, Minn. 


On acceptance of this order yon may send WORDS & PHRASES, THIRD SERIES, 
seven volumes, buckram binding, at $52.50 delivered, title to books to remain in West 
Publishing Company until paid for. 

TERMS: $10.00 cash herewith; balance $5.00 per month, beginning thirty days 
from date, payable at St. Paul, Minn., with interest at the rate of six per cent. per 
annum after maturity. 
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